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The Inequality In Treatment Between the Rail- 


roads and Their Competitors: 


A Fundamental Railroad Problem 


By Exvmer A. Sirs, 


General Attorney, Illinois Central System 


The two fundamental problems confronting the railroads may be 
briefly stated : First, obtaining an equality in treatment by Congress and 
the States between the railroads on the one hand, and their competitors 
on the other, the absence of which equality is today directly and vitally 
affecting the volume of traffic carried by the railroads, and Srconp, 
handling the traffic moving by rail with the greatest possible efficiency 
and economy in operation. We shall here consider the first of these two 
problems. 

This inequality in treatment has been and is responsible for the di- 
version of a vast tonnage from the railroads to their competitors, com- 
petitors that are subsidized either directly or indirectly by taxes paid by 
the public. A study recently made by the Interstate Commerce Commis- 
sion indicates that if the railroads in 1936 had originated the same per- 
centage of traffic available for transportation in 1936 as the percentage 
they originated of the traffic available for transportation during 1923- 
1925, the railroads would have originated 196,000,000 more tons of 
freight. It may fairly be said that here is the crux of the railroad 
problem. 

Attention is directed at the very threshold of our discussion to the 
fact that it will be of no avail to the public at large for the railroads to 
adopt néw methods and means of increasing efficiency and economy in 
operation, as they have continuously done for the past two decades and 
are today doing, and then to find themselves, as they now find them- 
selves, transporting an ever-diminishing share of the existing volume of 
traffic. The unit costs of rail transportation are dependent upon the 
amount of tonnage carried, and there can be no substantial savings over 
a period of years in those unit costs if increased efficiency and economy mm 
operation are to be accompanied by an ever-diminishing share of the 
Nation’s commerce. 

The Editor of the Railway Age in a recent editorial (issue of Novem- 
ber 19, 1938), put it well when he said in dealing with this point (page 
730) : 

“ © © Improved operating efficiency will help somewhat to meet this 
competition—of course. So will firing more fuel help to keep a locomotive going 
with leaking flues. But the heavier firing will not get at the seat of the trouble, 
and neither will improved operating efficiency alone—to whatever length it may 
go—meet the problem of competition, subsidized to limits as yet unknown. 


The rates charged by the railroads reflect their full cost of perform- 
ing transportation service by rail. The rates charged by their com- 
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petitors reflect only a part of the full cost of performing the service. The 
question presents itself as to how long an agency that is paying its own 
way in every respect, and making at the same time very substantial con- 
tributions in the shape of taxes for the support of the government itself, 
ean continue to compete with agencies of transportation whose costs in 
a substantial part are met by taxes. 

The President’s Committee (Chairman Splawn and Commissioners 
Rastman and Mahaffie of the Interstate Commerce Commission) in its 
report to the President of March 24, 1938 (House Document No. 583), 
(page 26), said: 


“For the immediate low state of railroad traffic, the present marked reces- 
sion of industrial — throughout the country has a very large measure of 
responsibility, but its effect has been greatly aggravated by the influence of a 
factor of continuing and growing importance, namely, the competition with 
other forms of transportation. * * *” 


The volume of rail traffic depends to a very large extent upon the 
volume of production and consumption in the United States. When the 
production and consumption of goods decrease, the volume of rail traffic 
decreases. But putting aside the recession in industrial activity, a deep- 
seated and fundamental trouble with the railroads today is the inequality 
in treatment between the railroads and their competitors. Its removal 
is the first condition to railroad rehabilitation. 

It has been deemed to be in the public interest to regulate railroads. 
But it is not too much to say that if this inequality in treatment is con- 
tinued, the result will be to thwart such regulation. Regulation of the 
railroads in the end will be largely a futile gesture if the railroads, the 
indispensable agency, an agency subject to regulation in all its activi- 
ties, is to be fed a starvation diet as the direct result of this inequality 
in treatment. 

The railroads no longer have a monopoly of traffic. There are now 
strong competitors for a considerable part of the Nation’s traffic. This 
part, however, includes high-class traffic that is attractive to agencies of 
transportation that skim the traffic, that pick out the most remunerative 
traffic from their standpoint, that concentrate on the heavy streams of 
traffic between the large cities, leaving the remainder to the railroads. 
That this is so, is shown by the fact that 68.5% of the traffic handled in 
1937 by three large barge lines operating on the Mississippi and Ohio 
rivers consisted of the group of commodities known as manufactures and 
miscellaneous, that is to say, high grade manufactured products. Of the 
traffic carried in 1937 by 10 railroads operating in the Mississippi Valley 
territory in competition with these barge lines, only 26% consisted of 
manufactures and miscellaneous. If figures were available showing the 
composition of traffic handled by motor vehicles the showing would be 
even more startling. 

The railroads must have the support that comes from the transporta- 
tion of this high class traffic, if they are to continue to afford the highly 
specialized services that they are now expected to supply and do supply, 
as for exampie, the movement of grain in the southwest and west from the 
country stations to the markets during the period of a few months; the 
movement of strawberries from Louisiana during the period of a few 
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weeks ; the movement of vegetables from Mississippi during the period of 
a few weeks; and the expedited movement of vegetables and fruits from 
the southwest and Pacific coast. These movements will not alone support 
the railroads. 

A most significant fact, too frequently overlooked by students of 
railroad problems, is that these competing agencies of transportation, 
including motor vehicle, water carriers and airplanes, make no pretense 
of conducting a common carrier system of transportation as do the rail- 
roads, a system of transportation that stands ready at all times and at all 
places to handle all commodities and in any volume. Surely competi- 
tion between the railroads on the one hand and these other agencies, 
ought to be carried on, if the railroads are to continue under private 
ownership and operation, under conditions that are fair, and that do not 
impose restrictions and burdens on one agency that are not imposed on 
competing agencies. This is fundamental and vital to any approach to 
the problems of the railroads today. 

We set forth some of the steps that must be taken by Congress if 
equality in treatment between the railroads and their competitors is to 
be brought about. 


1. EQUALITY IN REGULATION BETWEEN THE RAILROADS 
AND THEIR COMPETITORS 


The interstate transportation of goods by motor vehicle was not sub- 
ject to regulation until the passage of the Motor Carrier Act of 1935. 
The enforcement of this Act by the Interstate Commerce Commission is 
going far towards bringing about an equality in regulation between the 
railroads and the motor vehicles. 

The fact should not be overlooked, however, that the motor trans- 
portation industry grew up without regulation, and that it will take years 
to bring about a complete and real equality in regulation between the 
railroads and their competitors on the highways. One only has to read 
the current decisions of the Interstate Commerce Commission to under- 
stand the chaos that has existed in the motor transportation industry, 
and how the lack of any regulation of rates, the lack of reasonable stan- 
dards of safety, of equipment, and of hours of labor, have placed and still 
place the railroads at a great disadvantage in their efforts to compete with 
the motor trucks. The failure of Congress to regulate in the public inter- 
est motor transportation as rail transportation has been regulated has 
contributed to a very substantial extent to the plight in which the rail- 
roads now find themselves. 

There is no regulation whatever of the port-to-port rates and opera- 
tions of barge lines operating on the inland waterways. These lines, 
freed from the necessity of adhering to published rates, barter and bar- 
gain for traffic. They may charge one shipper one rate and another 
shipper a different rate for the same transportation service. They con- 
fine their traffic to those commodities only that return to them the greatest 
profit. Many of them do not handle small lots of traffic. tale 

A witness for a barge line operating on the Ohio and Mississipp! 
rivers recently said in a case pending before the Interstate Commerce 
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Commission that he was unwilling to state what his rates were, that they 
were confidential rates. Railroads paralleling these inland waterways are 
seeking to compete with operators of these barges, in the face of the fact 
that the rail rates must be known, published, and adhered to, and must 
be reasonable, and free from undue preference and discrimination. The 
railroads have no confidential rates. 

A condition of fair treatment between the railroads on the one hand, 
and barges and boats operating on the inland waterways, including not 
only the operations on the Mississippi River, but those on the Erie Canal, 
the Hudson River, and the Great Lakes, is such regulation by the Inter- 
state Commerce Commission as is appropriate to water transportation. 
If it be in the public interest, and it is, to regulate carriers by rail, it 
must be in the public interest to regulate their competitors on the water- 
ways. The importance of bringing about an equality in regulation 
between the railroads and the water lines can not be over-emphasized. 

At the present time the Interstate Commerce Commission has a lim- 
ited jurisdiction over the joint rates of railroads and barge lines oper- 
ating on the inland waterways. It may fix maximum rates for the trans- 
portation of freight moving by water and by rail under joint rates. It 
has no power, however, to fix minimum rates. The Commission has re- 
peatedly recommended to Congress that the Interstate Commerce Act be 
amended to enable the Commission to prescribe minimum as well as maxi- 
mum joint rail-and-water rates. (Reports of the Interstate Commerce 
Commission to Congress for the years 1935, 1936, and 1937). 

No better example of the existing unfairness to the railroads and the 
handicaps that this unfairness imposes upon them can be found than in 
the Commission’s decision in Grain Between River Ports, 211 I. C. C. 379. 
A railroad paralleling the inland waterways here sought authority to 
establish rates on grain from and to river ports without observing the 
long-and-short-haul provision of the Interstate Commerce Act that would 
enable it to meet low rates maintained by the Inland Waterways Cor- 
poration, the corporation owned by the United States which operates the 
Federal Barge Lines. The Commission, in holding that the proposed 
rates were unlawful, said (page 383) : 


“If we had jurisdiction over minimum rates of water carriers we could 
require a reasonably compensatory adjustment of rates and prevent such situa- 
tions as here are presented. We have sought that authority at the hands of 
Congress, but the Act has not been amended in that respect. Therefore, as was 
said by the Supreme Court in United States vs. Missouri Pacific Railroad Com- 
pany, 278 U. S. 269, ‘Inconvenience or hardships, if any, that result from follow- 
ing the statute as written must be relieved by legislation.’” 


There is a fundamental question of public policy involved in the pro- 
posals here suggested. At the present time the failure of Congress to 
regulate water carriers on the inland waterways places the railroads at 
& very substantial disadvantage in competing for traffic and serves to 
encourage agencies of transportation that make no pretense of serving all 
the public but that pick and choose their traffic. 
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2. EQUALITY BETWEEN THE RAILROADS AND THE BARGE LINES REQUIRES TOLLS 
FOR THE USE OF THE INLAND WATERWAYS CONSTRUCTED “AND 
MAINTAINED BY THE TAXPAYER. 


The existing inequality between the rail and the water lines does 
not stop at regulation. Taxpayers have constructed and are today paying 
for the improvement and maintenance of a system of inland waterways, 
for the use of which no charge whatever is made. The railroads, on the 
other hand, are required to provide their own right-of-way and to main- 
tain that right-of-way at their own expense. Maintenance of way ex- 
penses take about 10 cents out of every dollar of railroad revenue. 

It follows that equality between the railroads and their competitors 
on the inland waterways in this respect can be brought about only by the 
establishment by Congress of reasonable tolls for the use of the inland 
waterways. If it be fair to expect the railroads, to continue as self-sup- 
porting agencies of transportation, privately-owned and operated, it must 
be fair to expect that when the taxpayers provide waterways for the ship- 
pers of this country, the shippers will pay a fair toll for the use of those 
waterways. There is just as much reason for the government to subsi- 
dize the railroads by taking over the cost of furnishing and maintaining 
their right-of-way, roadbed and tracks as there is for the Government to 
subsidize barges and boats operating on the inland waterways by furnish- 
ing free waterways. These waterways, it must be borne in mind, are not 
natural waterways. They are artificial waterways, waterways that must 
be improved, dredged, widened and deepened before they can be made 
navigable. Large sums must be spent each year in maintaining these 
artificial channels. 

There is still another important fact that does not seem to be gen- 
erally known that bears upon the question of tolls on inland waterways. 
Most people think of the inland waterways as being used by barges and 
boats that carry freight for other people. The fact of the matter is that 
the inland waterways are more and more being used by the great indus- 
tries, for the transportation of their own product in their own barges. 

The seasonal withdrawal of this large volume of tonnage from the 
rails does not permit the abandonment of a single mile of railroad track. 
It is doubtful whether it means that the railroads can get along with 
fewer engines and cars. For these great industries, in case of an emer- 
gency, in case of need for expedited movement, expect the railroads to 
supply any transportation service they need. Those who use the inland 
waterways and the highways for the transportation of their freight are 
in the last analysis imposing upon the taxpayers a part of the cost of 
transportation service for their own individual benefit. 

The National Resources Committee in its recent report made the fol- 
lowing significant statement : 


“As already indicated, present and prospective conditions warrant a public 
attitude toward undertakings in the waterway field different from that held 
when the amounts spent on waterways were small and-adequate transportation 
facilities were lacking. Particularly they raise questions concerning the proper 
degree of Federal participation in the cost of waterway improvements and throw 
doubt upon the wisdom of providing these facilities without payment of tolls by 


those use them.” 
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3. THE INLAND WATERWAYS AND THE PUBLIC INTEREST. 


The extent to which the Federal Government should take the funds 
contributed by the taxpayers of the country and expend those funds in 
the construction and improvement of artificial channels for use by a com- 
paratively few shippers, presents a very large question of public policy . 
and of the public interest. Boats and barges on the inland waterways 
transport no commodities that the railroads do not transport. They serve 
no ports that are not served by the rail carriers. They furnish no trans- 
portation service that is not furnished and cannot be furnished by the 
railroads. 

Rail transportation will not be made any cheaper by the diversion of 
traffic to other agencies of transportation who can furnish no service that 
the railroads cannot and do not furnish, and whose costs of furnishing 
the service, if the total social costs are taken into consideration, exceed 
the cost of transportation by rail. The loss of every ton of freight means 
that the unit cost for the tonnage remaining on the rails will be greater. 
Before setting up, therefore, and encouraging agencies that can exist only 
by the diversion of traffic from the railroads, agencies that are subsi- 
dized by the Government, directly, as in the case of the Federal Barge 
Lines, or indirectly, through the maintenance of free channels, consid- 
eration should be given to the question whether the total social cost of 
moving the traffic by transportation agencies other than the railroads 
will be less than the cost of rail transportation. There isn’t any doubt 
that if the total social costs of providing water transportation on the in- 
land waterways are taken into consideration, including not only the cost 
of operating the barges but the cost of constructing and maintaining the 
waterways, it cannot be found that transportation on the inland water- 
ways is less expensive than transportation by rail. On the other hand 
it is certain that the total costs of transportation by water exceed the 
total costs of rail transportation. 

The inland waterways are furthermore closed for substantial periods 
each year. The Missouri River between St. Louis and Kansas City, the 
Mississippi River and the Illinois River above St. Louis, and the New 
York Barge Canal are frozen over for several months of each year. Who 
is expected to furnish the transportation service during this period? The 
railroads are expected to furnish whatever transportation service is 
needed by the public, whether that service is required in January or 
July. The question then presents itself whether any public purpose can 
be served by encouraging through subsidies, direct or indirect, transpor- 
tation agencies that operate during a portion of the year only, that carry 
only certain commodities to and from certain points, and that furnish 
no service not furnished by the railroads. This is one of the funda- 
mental questions of public policy that confront Congress today. 

The railroads today constitute the only agency of transportation that 
can meet the test of general usefulness to the shipping public as a whole. 

t is unreasonable to expect that the Nation can continue to encourage 
through subsidies, direct or indirect, every agency of transportation 
except the railroads, all of which agencies are competing with the rail- 
roads, and yet expect at the same time the railroads to maintain them- 
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selves, to pay their way in every respect, and to furnish an adequate 
system of transportation on a diminishing share of the Nation’s commerce. 


4. APPROPRIATION OF FUNDS FOR CONSTRUCTING AND IMPROVING 
THE INLAND WATERWAYS. 


Before any more funds are appropriated by Congress for the con- 
struction, improvement and maintenance of the inland waterways, there 
should be an impartial and intensive study made to determine whether, 
taking into consideration the total social costs of operation, including not 
only the cost of transporting the freight but the cost to the public of con- 
structing, improving and maintaining the channels, the cost of transpor- 
tation by water will be less than the cost of transportation by rail. It 
is realized of course how difficult it is to put an end to the log-rolling 
that seems to be a characteristic of appropriations for waterway improve- 
ments. But with the mounting public debt it does seem as though the 
public interest requires the cessation of any appropriations for the inland 
waterways that can not be justified from the standpoint of cost. 

Users of these inland waterways look upon the use of the waterways 
as free. The waterways may be free to them but they are not free to the 
tax-paying public. The cost is hidden in the taxes paid, but it neverthe- 
less exists. 

The whole situation is well summarized in the recent report of the 
National Resources Committee as follows: 


“Striking changes have occurred in the face of transportation in recent 
years. Thus the total investment in all forms of transportation more than 
doubled between 1920 and 1932. On all sides there are now unrivaled facilities 
—trailroads, hard-surfaced highways, waterways. Moreover, the sanpegete demand 
for transport service bids fair to increase far less rapidly than believed likely 
some years ago. It is no longer wise to count on large growth of traffic to 
justify water projects in most sections. It should no longer be necessary, what- 
ever was true in the past, to improve waterways solely or chiefly as aids in 
influencing rail rates. More effective public regulation of railroad rates, the 
competition of truck transport, and other factors, have altered profoundly the 
conditions of railroad service. It is no longer excusable to provide new water 
facilities without regard to their effect upon the operation of other facilities if 
the latter already serve the public efficiently and economically. It should be 

ized, too, that the benefits derived from improved waterways by certain 
localities may be eer harmful to other localities. In short, the 
public interest in waterways is no longer clearly defined. Public policy concerning 
them should be adapted to the complex realities of modern transportation con- 
ditions. New waterway projects should be appraised from the standpoint of 
their suitability as components of a general land and water transportation sys 
tem, not as separate entities.” 


5. EQUALITY IN TAXATION BETWEEN RAILROADS AND THEIR COMPETITORS. 


There is still a further inequality between the railroads on the one 
hand and their competitors on the other: the matter of taxes. The rail- 
roads are now paying out in taxes each year about 10 cents out of every 
dollar of gross revenues received. Everyone familiar with the taxation 
of railroads by the various States knows that by far the larger part of 
the taxes paid by the railroads goes to the support of government, par- 
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ticuarly local government and schools, in the counties through which the 
railroads extend. 

Contrast the large proportion of the gross revenues, that the rail- 
roads pay in taxes with the amounts paid by those barge lines that make 
reports to the Interstate Commerce Commission. The Federal Barge 
Lines have been paying out in taxes during the last few years merely 
nominal amounts. The Lines paid in taxes in 1934 the sum of $711.00, 
in 1935, $67.00, and in 1936, $16.00. The revenues of the Federal Barge 
Lines from water operations during these years ranged from $4,300, 
000.00 to $6,300,000.00. The Mississippi Valley Barge Line Company has 
been paying out in taxes from %4 of 1% to 1 1/3% of its operating 
revenues. The American Barge Line Company has been paying a greater 
percentage for taxes, ranging from about 144% to 3%. This particular 
barge line company has been making money because it picks and chooses 
its traffic, and handles only that traffic and in such volume as will in its 
judgment be remunerative. 

The motor truck operators call attention to the large amounts they 
are paying out in taxes, but these amounts are made up almost wholly 
of gasoline taxes and license fees. It may be that these operators are 
contributing more to the support of the government today than they did 
a few years ago. They are complaining bitterly about the diversion of 
gasoline taxes to the ordinary expenses of government. In some States 
they have obtained constitutional amendments or acts prohibiting the 
diversion of gasoline taxes to the ordinary expenses of government, be- 
lieving as they do that gasoline taxes should be reserved for the con- 
struction and maintenance of highways. Studies recently completed by 
the highway departments of Missouri and Illinois prove that the trucks 
in those states are paying gasoline taxes and license fees in amounts 
that are wholly insufficient to reimburse the state for the trucks’ fair 
share of the cost of maintaining and repairing the highways and of the 
principal and interest on the outstanding bonds issued for highway con- 
struction. But one thing is certain, and that is that the truck lines oper- 
ating through the various counties in the rural districts in which the rail- 
roads operate, make no such contribution, for the support of the schools 
and local government in those counties as do the railroads. 

There are many railroads whose lines extend between the Ohio River 
and St. Louis on the one hand, and the Mississippi Gulf ports on the 
other, that compete directly with both privately-owned barges and those 
owned by the Federal Government that operate on the Mississippi River. 
The owners of these barges make only nominal contributions, if any at 
all, to the support of local government in this territory. One railroad 
alone paid out in taxes in 1936 to the States of Louisiana, Mississippi, 
Kentucky, Tennessee, and Illinois the sum of $6,576,000.00. 

If it be fair to take 10 cents out of every dollar of gross revenues of 
the railroads for the support of government, including local government 
and particularly the schools, equity requires that the competitors of the 
railroads on the waterways and the highways should contribute to the 
support of government in the same proportion. It is understood, of 
course, that many of these matters lie within the province of the States, 
but they are all factors that enter into the present railroad situation and 
deserve serious consideration. 
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6. THE FEDERAL GOVERNMENT ITSELF SHOULD AT ONCE WITHDRAW FROM THE 
TRANSPORTATION BUSINESS ON THE MISSISSIPPI RIVER AND ITS TRIBUTARIES 


One of the most flagrant cases of unfairness to the railroads is found 
in the continued operation by the Federal Government itself of barges on 
the Mississippi, Warrior, Illinois and Missouri rivers, an operation that 
was instituted solely as an experiment, but which has been continued 
nevertheless for twenty years. Here is a transportation agency by water 
that pays no taxes in any substantial sum, that uses without charge a 
waterway constructed and maintained by the taxpayers, and whose capi- 
tal was supplied by the taxpayers, but for the use of which capital the 
taxpayers have received nothing whatever. Yet the railroads are ex- 
pected to furnish a transportation service in competition with the Federal 
Barge Lines in the movement of traffic between ports served by the 
Federal Barge Lines. Out of the rates that the railroads charge the pub- 
lic, they must pay their taxes, pay the cost of maintaining their roadbed 
and tracks, and pay a return on the money invested in their property. 
The Federal Barge Lines are freed from all these obligations. 

The very statement shows the unfairness of the situation. Congress 
should at once pass a statute that will end the operations of the Federal 
Barge Lines and that will provide for their sale to any private operator 
who desires to, purchase their equipment. There is no more reason for 
the Federal Government engaging in transportation on the inland water- 
ways than there is for the Federal Government operating the railroads, 
unless the time has come when transportation services should be furnished 
by the Government and the deficits made up by the taxpayers. 

Not only do the Federal Barge Lines operate on capital supplied to 
them by the taxpayers without earning any return on that capital, not 
only do they operate over a waterway provided by the taxpayers but 
without any cost to the Federal Barge Lines, but they have other per- 
quisites as a Federal corporation which give even greater emphasis to 
the existing unfairness in the transportation situation today. 

In the annual report of the Federal Barge Lines for the year 1937, a 
statement appears on page 12 which shows the expenses that a privately- 
owned carrier would be required to pay if it were operating the Federal 
Barge Lines, but which expenses are assumed by the Federal Government 
itself, that is to say, the taxpayers. These expenses are as follow: 


Salary of Lamsaay Inland Waterways Corp. ..0..........cccccccesceeceeseeneend $ 9,700.00 
Personal qi: I oR sat Si cch taroiehsicer oecnsbeacepheebaee 21,283.27 
Postage (b | PS ee 35,000.00 
Rent of euneaties Ds NE oS gi cosas sascncapeabeetiabipnacnces 3,850.00 
Difference between commercial and Government rates on telegrams 12,500.00 

yeast a Stent er aati iae NRO mPe lil ROUEN AR REM RE ae $82,333.27 


Many railroads each pay out every year in postage alone a greater 
amount than the value of all these free services. 

In an exhibit recently offered in evidence in a case before the Inter- 
state Commerce Commission (Docket No. 26712, Rail and Barge Joint 
Rates), it was shown that if the Federal Barge Lines, since their incor- 
poration as a private corporation (1924) had been operating as a priv- 
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ately owned company, and had been required to pay these amounts for 
salary, personal injury claims, postage, rent and telegram expense, and 
taxes, that a privately owned corporation would have been required to 
pay, the average annual deficit from 1924 to 1937 in the operating income 
of the Federal Barge Lines, would have amounted to $98,121.00. That 
is to say, the Federal Barge Lines operating as a private corporation 
would have failed each year to earn enough money to pay its actual 
operating expenses by an. average of $98,121.00. It would have wholly 
failed to earn anything as a return on the value of the property of the 
Federal Barge Lines, arrived at by taking the investment in the prop- 
erty as shown by the books of the Federal Barge Lines, less deprecia- 
tion. The average investment thus arrived at for the period from 1924 
to 1937 is $16,487,000. On this amount not one cent has been returned 
to the taxpayers for their moneys invested in the Federal Barge Lines. 


7, THE INCREASING DUPLICATION OF TRANSPORTATION FACILITIES IN THE 
UNITED STATES WILL IN THE END INCREASE THE TOTAL COST OF TRANSPORTA- 
TION, AND THE UNECONOMICAL DIVERSION OF TRAFFIC FROM THE INDIS- 
PENSABLE AGENCY, THE RAILROADS, WILL IN THE END RESULT IN A PERMA- 
NENTLY HIGHER LEVEI: OF RAIL RATES IF PRIVATE OWNERSHIP AND OPERATION 
CONTINUE. 


There is still another point that should not be overlooked in consider- 
ing the transportation problems of the United States. The railroads of 
this country constitute the backbone of the transportation system. All 
other agencies are supplementary and auxiliary to the railroads. The 
railroads are the indispensable transportation agency and must be sup- 
ported. It ought to be made clear to the public that the continued diver- 
sion of traffic in large volume from the railroads to these other agencies 
of transportation, agencies that are subsidized either directly or indi- 
rectly by the Government, will not decrease the total cost of transporta- 
tion in this country but will in the end increase that cost. 

There is a very large question of public interest here that should be 
borne in mind in determining the future of the railroads under private 
ownership and operation. The shipping public of this country cannot 
have at its beck and call several agencies of transportation, most of which 
are, as stated, either directly or indirectly subsidized by the money of the 
taxpayers, and yet expect one agency, the railroads, privately-owned and 
operated, always to hold itself ready to transport any volume of freight, 
large or small, to and from all places, at all seasons of the year, without 
paying for that particular kind of service. 

In a recent hearing before the Interstate Commerce Commission it 
was brought out that industries in Iowa use gas during the summer 
months. When the gas pressure becomes low during the colder months 
when the householders use gas, the industries use coal. Many textile mills 
in the Southeast use water power to generate electric current when there 
is an adequate supply of water power, but they have facilities for burn- 
ing coal when the water in the streams is low. Obviously, such a ‘‘stand- 
by”’ service must be paid for by someone, and if not by the shippers in 
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proportion to the use that they make of the transportation facility, then 
by the taxpayers in proportion to their ability to pay. 

As stated by Sir H. Osborne Mance in an article entitled ‘‘Roap anp 
Ratw’”’ appearing in Modern Transport (Nov. 19, 1938), ‘‘Unless essen- 
tial transportation undertakings, individually or collectively pay their 
way, the alternative is state subsidized transport at the expense of the 
general taxpayer.’’ 

This ought to give the shippers of this country cause for thought. 

Shippers have been asked in cases before the Commission why they 
use the railroads for transportation of their products when they have 
barge service available. The uniform answer was that shippers have to 
have rail service, that they have to have that service available every day, 
even though they do not use it, that they are frequently confronted with 
demands for prompt delivery of their goods, and that only rail service 
ean furnish such prompt delivery, that frequently the service via barge 
proves too slow and too uncertain. 

There is still another aspect of this situation that must be consid- 
ered. Unquestionably there is some traffic that can be more efficiently 
and more satisfactorily carried by truck than by rail. This would include 
merchandise and livestock moving for short hauls. It may well be that 
in many instances transportation on the ocean or the Great Lakes is 
cheaper than transportation by rail, where the taxpayers are not required 
to contribute large sums each year for the maintenance of waterways. 

But no one can tell in the end whether, taking transportation by and 
large, the railroads can do the job more efficiently, more economically 
and more satisfactorily than their competitors unless there is equality 
of treatment, unless all of these agencies in their striving for traffic 
stand on substantially the same plane, and unless all rates that are 
charged shippers reflect the full cost of the service that is rendered. If 
the rail rates, for example, reflect 100% of the cost of providing the ser- 
vice, while the rates of their competitors reflect only 60% or 80% of the 
cost, it means that in the end there is likely to be a diversion of traffic 
from the rails that is economically unsound. 

As stated in the Report or THE CONFERENCE ON Rat AND Road 
TRANSPORT IN GREAT BritTatn, made by the Committee of which Sir 
Arthur Salter was the chairman: 


“ * * * A fair basis of competition is therefore necessary, not only in the 
legitimate interests of the railways and also of trade and industry as a whole, 
but in order to help in securing a proper division of function which is in the 
general public interest.” 
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DISABILITY RETIREMENTS UNDER RAILROAD 
RETIREMENT ACT 


The Railroad Retirement Board has ruled that in order for a person 
to retire for disability, with 30 years of service, under the Railroad Re- 
tirement Act, he must be totally and permanently disabled for regular 
employment for hire, as specified in the Act. Specifically, the Board has 
ruled that a railroad conductor who lost his right arm while on duty, 
and who has 30 years of service, cannot retire for physical disability be- 
cause he is not totally and permanently disabled for regular employment. 
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Burton K. WHEELER, of Montana. Lawyer. Born at Hudson, 
Massachusetts, February 27, 1882. Graduated from University of 
Michigan. Entered practice of law at Butte in 1905. Elected to State 
Legislature in 1910. Served five years as United States District At- 
torney. Elected United States Senator in 1922. Reelected in 1928 and 
1934. Home address: Butte, Montana. 


Exuison D. Smiru, of South Carolina. Farmer. Graduated from 
Wofford College, Spartanburg, South Carolina, 1889. Member of State 
Legislature from 1896 to 1900. Organizer of Southern Cotton Associ- 
ation in 1905. Elected to the United States Senate in 1908, and each six 
years thereafter, including 1938. Has served as Chairman of Com- 
mittee on Interstate Commerce. Is now Chairman of Committee on 
Agriculture and Forestry. Home address: Lynchburg, South Carolina. 


Rosert F. Waaner, of New York. Lawyer. Born in Germany, 
June 8, 1877. Graduate of College of City of New York and of New 
York Law School. Member New York Assembly from 1905 to 1908. 
Member of New York Senate from 1909 to 1918. Lieutenant Governor 
of New York, 1914. Justice of the Supreme Court of New York, 1919 
to 1926. Elected to United States Senate for term expiring March 3, 
1933. Reelected for terms expiring in 1939 and in 1945. Chairman of 
National Labor Board, 1933-1934. Democratic leader, New York Con- 
stitutional Convention, 1938. Home address: 1327 Lexington Avenue, 
New York City. 


ALBEN W. BarkLeEy, of Kentucky. Lawyer. Born in Graves 
County, Kentucky, November 24, 1877. Graduated from Marvin Col- 
lege, Clinton, Kentucky, 1897. Attended law school of University of 
Virginia. Prosecuting attorney for McCracken County, Kentucky, 1905- 
1909. Judge of McCracken County Court, 1909 until 1913. Member of 
House of Representatives, U. S., 1913-1927. Elected to United States 
Senate for term beginning March 4, 1927. Reelected for terms begin- 
ning March 4, 1933 and January 3, 1939. Home address: Paducah, 
Kentucky. 


MattrHew M. Neety, of West Virginia. Lawyer. Graduate of 
academic and law departments of West Virginia University. Has prac- 
ticed law at Fairmont, West Virginia, since 1902. Mayor of Fairmont, 
1908, 1910. Clerk of the House of Delegates of West Virginia, 1911- 
1913. Elected to 63rd Congress, October 14, 1913, to fill an unexpired 
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Homer T. Bone, of Washington. Lawyer. Born in Franklin, 
Indiana, 1885. Has practiced law at Tacoma, Washington, since 1911. 
Elected to State Legislature of Washington, 1923. Elected United 
States Senator, 1932. Reelected, 1938. Home address: 81 West Road, 
Tacoma, Washington. 


Vic Donaney, of Ohio. Born in Ohio, 1873. Received common 
school education. President, Motorists Mutual Insurance Company. 
Director, Ohio National Bank, Columbus, Ohio. Member of Interna- 
tional Typographical Union. Member of fourth Ohio Constitutional 
Convention, 1912. Auditor of State of Ohio, 1913-1921. Governor of 
Ohio, 1923-1929. Elected to United States Senate on November 6, 
1934, for term expiring January 3, 1941. Home address: Huntsville, 
Ohio. 


SHERMAN Minton, of Indiana. Lawyer. Born in Indiana, 1890. 
Graduate of Law School of Indiana University, with post-graduate de- 
gree of LL.M. from Yale University. Public Counselor of State of 
Indiana, 1933-1934. Elected to United States Senate on November 6, 
1934, for term ending January 3, 1941. Home address: New Albany, 
Indiana. 


Harry S. Truman, of Missouri. Born in Missouri, 1884. Elected 
to United States Senate on November 6, 1934, for term ending Janu- 
ary 3, 1941. Home address: Independence, Missouri. 


CuaRLEs QO. ANnpDrREws, of Florida. Lawyer. Born in Florida, 
Graduate of University of Florida. Began practice of law in 1907. 
Judge of Criminal Court, 1910-1911. Assistant Attorney General of 
Florida, 1912-1919. Cireuit Judge, 1919-1925. President of Florida 
State Bar Association, 1921-1922. Attorney for City of Orlando, 1926- 
1929. Commissioner of Supreme Court of Florida, 1929-1932. Director 
and member of Orange County (Florida) Farm Loan Association. 
Elected to United States Senate on November 3, 1936. Home address: 
Orlando, Florida. 


Epwin C. Jonnson, of Colorado. Born in Kansas, 1884. Operated 
Farmers’ Cooperative Milling Elevator and produce business, a farm- 
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United States Senate in 1936, for term expiring January 3, 1943. Home 
address: Casper, Wyoming. 
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Lister Hi, of Alabama. Lawyer. Graduate of University of Ala- 
bama, and of Law School of Columbia University. Began practice of 
law at Montgomery, Alabama, in October, 1916. Elected to 68th Con- 
gress to fill vacancy caused by death of John R. Tyson. Reelected to 
successive Congresses, serving from August 14, 1923 to January 1], 
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January 3, 1939. Reelected for term ending January 3, 1945. Home 
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ERNEST LUNDEEN, of Minnesota. Lawyer. Member of Minnesota 
House of Representatives, 1910-1914. Member of House of Representa- 
tives, U. S., 1917-1919. Elected as Congressman at Large from Minne- 
sota to 73rd and 74th Congresses. Elected to United States Senate on 
November 3, 1936, for term expiring January 3, 1943. Home address: 
Wayzata, Minnesota. 


Tom Srewart, of Tennessee. [No biographical data available.] 
Home address: Winchester, Tennessee. 
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Watuuace H. Wuire, Jr., of Maine. Lawyer. Born in Maine, 1877. 
Served in House of Representatives, U. S., from April 2, 1917 to Decem- 
ber 7, 1931. Has served in the United States Senate since December 7, 
1931. Home Address: Auburn, Maine. 


James J. Davis, of Pennsylvania. Born in South Wales, 1873. 
Worked in iron and steel works at Pittsburgh, Pennsylvania, and Bir- 
mingham, Alabama, and in the steel and tin plate mills at Elwood, 
Indiana. Has held various offices in Amalgamated Association of Iron, 
Steel, and Tin Workers of America, and is still a member in good stand- 
ing. He became Dir. Gen. of Loyal Order of Moose in 1907 and still 
holds that office. He was Secretary of Labor from March 5, 1921 to 
December 2, 1930. Has served in the United States Senate since Decem- 
ber 2, 1930. Reelected November 8, 1938, for term expiring January 3, 
1945. Home address: Pittsburgh, Pennsylvania. 


Warren R. Austin, of Vermont. Lawyer. Born in Vermont, 1877. 
Graduate of University of Vermont. Began practice of law in 1902. 
United States Commissioner, 1907-1915. President of Vermont Bar 
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Reelected on November 6, 1934, for term expiring January 3, 1941. 
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CuarLEs W. Tosey, of New Hampshire. Has been in insurance, 
agriculture, banking and manufacturing businesses. Member of New 
Hampshire House of Representatives, 1915-1916, 1919-1920, and 1923- 
1924. Member of New Hampshire State Senate, 1925-1926. Governor 
of New Hampshire, 1929-1930. Served in House of Representatives, 
U. S., from March 9, 1933 to January 3, 1939. Elected to United States 
Senate for the term ending January 3, 1945. Home address: Temple, 
New Hampshire. 


CuypE M. Reep, of Kansas. Editor and Publisher. Born in Tlli- ' 
nois, 1871. Educated in common schools. Appointed to the Railway 
Mail Service in 1889, and served Post Office Department in transporta- 
tion of mail for twenty-eight years. Was Field Superintendent of Di- 
visions of Railway Mail Service at various points. At time of resigna- 
tion, in 1910, was Superintendent, Railway Adjustment Division, Post 
Office Department. Since 1910 has been Manager and Publisher of the 
Parsons, Kansas, Sun, a daily newspaper, of which he is now both Editor 
and Publisher. Was Secretary of Governor Henry J. Allen of Kansas 
in 1919. Appointed a member of Kansas Court of Industrial Relations 
in 1920. Was Chairman of Kansas Public Utilities Commission from 
1921 to 1924. Governor of Kansas, 1929-1931. Has practiced exten- 
sively before Interstate Commerce Commission and State Commissions. 
Elected to United States Senate on November 8, 1938, for term ending 
January 3, 1945. Home address: Parsons, Kansas. 


Cuan Gurney, of South Dakota. Born in South Dakota, 1896. 
Elected to United States Senate on November 8, 1938, for term begin- 
ning January 3, 1939. Home Address: Yankton, South Dakota. 





Sketches of Members of Committee On Interstate 
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DEMOCRATS 


CuaRENcE F. Lea, of California. Lawyer. - Born in California, 
1874. Admitted to bar, 1898. District Attorney of Sonoma County, 
California, 1907-1917. Has served continuously in the House of Rep- 
resentatives since April 2, 1917. Has been Chairman of Committee on 
Interstate and Foreign Commerce since January 5, 1937. Home address: 
719 North Street, Santa Rosa, California. 


Rosert Crosser, of Ohio. Lawyer. Born in Scotland. Graduate 
of Law School of University of Cincinnati. Admitted to bar in 1901. 
Practiced law in Cleveland, Ohio. Member of Ohio House of Repre- 
sentatives, 1911-1912. Member of fourth Constitutional Convention of 
Ohio, 1912. Has served in the House of Representatives, U. S., since 
April 7, 1913. [Is spokesman for railway labor unions.}] Home ad- 
dress: 10311 Ramona Boulevard, Cleveland, Ohio. 
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AurreD L. BULWINKLE, of North Carolina. Lawyer. Born, 1883. 
Has served in the House of Representatives since April 11, 1921, with 
— of two years [1929-1930]. Home address: Gastonia, North 

arolina. 


Viner. Cuapman, of Kentucky. Lawyer. Graduate of University of 
Kentucky Law School. Admitted to practice law, 1917. City Attorney, 
Irvine, Kentucky, 1918-1920. Organizer of Tobacco growers cooperative 
marketing associations. Served in House of Representatives, U. S., 
1925-1928 ; and since December 7, 1931. Home address: Paris, Kentucky. 


Wim P. Coxg, Jr., of Maryland. Lawyer. Born in Maryland, 
1889. Studied law at the University of Maryland. Admitted to bar in 
1912. Served in the House of Representatives in the 70th Congress, 
— and since December 7, 1931. Home address: Towson, Mary- 
land. 


Epwarp A. Ketxy, of Illinois. Real estate and insurance. Born in 
- Chicago, 1892. Was employed by the Illinois Steel Company as account- 
ant. Organized real estate and insurance firm of E. A. Kelly Company. 
Has served in House of Representatives, U. S., since December 7, 1931. 
Home address : 8200 South Sangamon Street, Chicago, Illinois. 


JouN A. Martin, of Colorado. Lawyer. Born at Cincinnati, 1868. 
Educated in public schools of Mexico. Was locomotive fireman in Colo- 
rado. Admitted to bar in 1896, and commenced practice of law at 
Pueblo, Colorado, in April, 1897. Member of Colorado General Assem- 
bly, 1901-1902. Served in House of Representatives, U. S. 1909-1913. 
Voluntarily retired and resumed practice of law. Pueblo City Attorney, 
1915-1917. Has served in House of Representatives since March 9, 1933. 
Home address: 144 Bunsmere Street, Pueblo, Colorado. 


Herron Pearson, of Tennessee. Lawyer. Born in Texas, 1890. 
Graduated from Cumberland University Law School, 1912. Has prac- 
ticed law at Jackson, Tennessee, since 1912. Municipal Judge of City of 
Jackson, Tennessee, 1915. Is serving his third term in Congress. Home 
address : Jackson, Tennessee. 


Lyte H. Boren, of Oklahoma. [No biographical data available] 
Home address : Seminole, Oklahoma. 


Martin J. KenNeEpy, of New York. Insurance Broker. Born in 
New York City, 1892. Member of New York State Senate, 1924-1930. 
Has served in House of Representatives, U. S., since 1930. Home ad- 
dress : 230 Park Avenue, New York City. 


Extmer J. Ryan, of Minnesota. Lawyer. Born in Minnesota, 1907. 
Graduated from Law School of University of Minnesota, 1929. Has 
practiced law in City of South St. Paul since 1929. City Attorney, 1933- 
1934. Is serving his third term in Congress. Home address: 619 16th 
Avenue, North, South St. Paul, Minnesota. 
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CuaruEs L. Soutn, of Texas. [No biographical data available. ] 
Home address : Coleman, Texas. 


JaMES P. McGranery, of Pennsylvania. Lawyer. Born in Phila- 
delphia, 1895. Graduated from Temple University Law School, and 
admitted to bar in 1928. Member of Electrotypers and Finishers Union 
No. 72. Is serving his second term in Congress. Home address: 1137 
28rd Street, Philadelphia, Pennsylvania. 


DonaLD L. O’TooiE, of New York. [No biographical data avail- 
able. } Home address : 341 Senator Street, Brooklyn, New York. 


LuTHER Patrick, of Alabama. Lawyer. Born in Alabama, 1894. 
Graduate of the University of Alabama. Admitted to bar in 1919. City 
Attorney of Fairfield, Alabama, 1920-1922. Assistant Attorney General 
of Alabama, 1927-1929. Assistant United States District Attorney, 1934. 
Is serving his second term in Congress. Home address: Birmingham, 
Alabama. 





REPUBLICANS 


Cart E. Mapes, of Michigan. Born in Michigan, 1874. [No bio- 
graphical data available.] Has served in the House of Representatives, 
U. S., since April 7, 1913. Home address: 239 Morris Avenue, Grand 
Rapids, Michigan. . 


CHarues A. WoLvERTON, of New Jersey. Born in New Jersey, 1880. 
Graduated from University of Pennsylvania Law School, 1900. Admit- 
ted to New Jersey Bar, 1901. Assistant City Solicitor of Camden, 1904- 
1906. Assistant prosecutor of Camden County, 1906-1913. Special As- 
sistant Attorney General of New Jersey, 1913-1914. Member of New 
Jersey House of Assembly, 1915-1918. Federal Food Administrator, 
1917-1919. Prosecutor of the pleas of Camden County, 1918-1923. Has 
served in the House of Representatives, U. S., since December 5, 1927. 
Home address: 2 Oak Terrace, Merchantville, New Jersey. 


JAMES WOLFENDEN, of Pennsylvania. [No biographical data avail- 
able.] Has served in the House of Representatives, U. S., since December 
5, 1927. Home address: Marshall and Heather Roads, Upper Darby, 
Pennsylvania. 


Prur G. Houmes, of Massachusetts. Manufacturer. Born in 
Sweden, 1881. Member of Common Council of Worcester, 1908-1911. 
Alderman, 1913-1916. Mayor of Worcester, 1917-1919. Member of the 
Governor ’s Council, 1925-1928. Has served in the House of Representa- 
tives, U. §., since December 7, 1931. Home address: 27 Holden Street, 
Worcester, Massachusetts. 


B. Carrot Reece, of Tennessee. Lawyer. Born, 1889. Educated 
at New York University, University of London and graduated from Law 
School of Cumberland University. Assistant Secretary and Instructor 
in New York University, 1916-1917. Director of School of Commerce, 
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Accounts, and Finance of New York University, and Instructor in Keo- 
nomics, 1919-1920. One of the outstanding heroes of the World War. 
Has served in the House of Representatives, U. S. since April 11, 1921, 
Home address: Johnson City, Tennessee. 


JamMEs W. Wapswortu, of New York. Live stock and general farm- 
ing. Born in New York, 1877. Graduated from Yale University, 1898. 
Member of New York Assembly, 1904-1910. Member of United States 
Senate, 1914-1926. Has served in the House of Representatives, U. §., 
since March 9, 1933. Home address: Geneseo, New York. 


CHartes A. Hauueck, of Indiana. Lawyer. Born in Indiana, 
1900. Graduate of Law School of University of Indiana. Prosecuting 
attorney of the Jasper-Newton Circuit, 1924-1934. Has served in House 
of Representatives, U. S., since January 29, 1935. Home address: 
Rensselaer, Indiana. 


Oscak YOUNGDAHL, of Minnesota. Lawyer. Born in Minneapolis, 
Minnesota, 1893. Graduate of Minnesota College of Law. Is serving 
his first term in Congress. Home address: 5104 Chowen Avenue, Minne- 
apolis, Minnesota. 


Cart HinsHaw, of California. Real estate and insurance. Born in 
Chicago, Illinois, 1894. Graduate of Princeton University as civil engi- 
neer, with post-graduate course in business administration at University 
of Michigan. From 1919 to 1927 was engaged in various managerial 
capacities in automobile manufacturing and sales in Chicago. Is serving 
his first ter min Congress. Home address: 930 Arden Road, Pasadena, 
California. 


CLARENCE J. Brown, of Ohio. Newspaper Publisher. Born in 
Ohio, 1893. Graduate of Washington and Lee University Law School. 
Is publisher of a number of country newspapers. Lieutenant Governor 
of Ohio, 1919-1923. Secretary of State of Ohio, 1927-1933. Serving his 
his first term in Congress. Home address: 930 Arden Road, Pasadena, 
chester, Ohio. 
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STATUS OF RAILROAD OWNED BUS COMPANIES UNDER 
RAILROAD RETIREMENT ACT 


The Railroad Retirement Board has made public an opinion by its 
General Counsel holding that the Monon Transportation Company is 
controlled by a carrier employer and is engaged in performing a service 
in connection with the transportation of passengers by railroad, and rec- 
ommending that the Board rule that it is an employer within the meaning 
of the Railroad Retirement Act of 1937, and that service rendered to it 
since May 19, 1930, is creditable by applicants for annuities. The bus 
company was organized by the Chicago, Indianapolis & Louisville Rail- 
way Company in order to enable it to discontinue non-profitable passen- 
ger trains operating between French Lick Springs and Orleans, Indiana. 





NATIONAL BITUMINOUS COAL COMMISSION MAKES PRO- 
DUCERS’ COST REPORTS AVAILABLE FOR INSPECTION 


Following the action of the Supreme Court of the United States in 
Utah Fuel Company, et al. v. National Bituminous Coal Commission, 
which upheld the right of the Coal Commission to make public the verified 
cost reports of the individual producers, the Commission has directed that 
the cost reports of the individual producers within Minimum Price 
Areas 1, 2, 3 and 5 be made available for inspection at its offices. The 
verified cost reports of producers in Minimum Price Areas 4, 6, 7, 9 and 
10 will be available at the offices of the Commission in the Central Sav- 
ings Bank Building at Denver, Colorado. 

Hearing in the matter of the determination of the weighted average 
of the total costs per net ton of the tonnage produced in Minimum Price 
Areas 4, 6, 7, 9 and 10 will be resumed at the Albany Hotel, Denver, 
Colorado, on February 23, 1939. No date has yet been assigned for these 
hearings so far as relates to Minimum Price Areas 1, 2, 3 and 5. 
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Bills Introduced in Congress 


The following bills have been introduced in the 76th Congress: 


ADMINISTRATIVE LAW 


S. 915—introduced by Senator Logan, of Kentucky, on January 24, 
1939, to provide for the more expeditious settlement of disputes with the 
United States, and for other purposes. 


[Provides for implementation and judicial review of administrative rulings.] 


ADMINISTRATIVE COURT 


S. 916—introduced by Senator Logan, of Kentucky, on January 24 
(legislative day, January 17), 1939, to establish a United States Court 
of Appeals for Administration, to receive, decide, and expedite appeals 
from Federal Commissions, administrative authorities, and tribunals, in 
which the United States is a party or has an interest, and for other 
purposes. 

BRIDGES—OVER NAVIGABLE STREAMS 


H. R. 2188—introduced by Mr. Hobbs, of Alabama, on January 10, 
1939, to provide for the alteration of or changes to bridges over navi- 
gable waters of the United States, for the apportionment of the cost of 
such changes or alterations between the United States and the owner or 
owners of such bridges, to authorize the appropriation of funds for such 
purposes and to repeal all inconsistent laws. 


(Railroads owning bridges over navigable streams would be required to alter 
upon order of Secretary of War, with apportionment of costs provided for.] 


COMMODITIES CLAUSE—PIPE LINES 


H. R. 2304—introduced by Mr. Daly, of Pennsylvania, on January 
11, 1939, to amend paragraph (8) of section 1 of the Interstate Commerce 
Act, as amended. 


{Would prohibit common carriers by pipe line from transporting own property.] 


FLORIDA (ATLANTIC-GULF) SHIP CANAL 


H. R. 3222—introduced by Mr. Green, of Florida, on January 25, 
1939, for the completion of the construction of the Atlantic-Gulf Ship 
Canal across Florida. 


H. R. 3223—introduced by Mr. Mansfield, of Texas, on January 25, 
1939, for the completion of the construction of the Atlantic-Gulf Ship 
Canal across Florida. 
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S. 1100—introduced by Senator Sheppard, of Texas, on February 
1, 1939, for the completion of the construction of the Atlantic-Gulf Ship 
Canal across Florida. 


(Identical with H. R. 3223.] 


FUEL OIL—-TAX ON 


H. R. 12—introduced by Mr. Smith, of West Virginia, on January 
3, 1939, to provide revenue. 


{Imposes a tax of 3 cents per gallon on fuel oil.] 


H. R. 2886—introduced by Mr. Flannery, of Pennsylvania, on Janu- 
ary 19, 1939, to impose taxes on fuel oil. 


{Imposes a tax of | cent a gallon on fuel oil.) 


INTERSTATE COMMERCE ACT 


8. 1132—introduced by Senator King, of Utah, on February 1, 1939, 
relating to the membership and functions of the Interstate Commerce 
Commission. 

[Section 1 of the bill provides for an Interstate Commerce Commis- 
sion of five members. 

Section 2 of the bill provides that upon the expiration of 180 days 
after the date the bill becomes law, all powers, duties and functions of the 
Commission, under Part I of the Interstate Commerce Act, relating to 
the following matters, shall cease and terminate: 

1. The initiation of investigations other than those relating to safety 
devices. The effect of this provision is to have the Commission act only 
upon the filing of a complaint alleging a violation of the Act. 

2. The issuance of certificates of public convenience and necessity 
for abandonments and new construction. 

3. The ordering of any common carrier to construct, maintain, and 
operate switch connections. 

4. The determination and prescribing of any rate. The effect of this 
provision is to restrict the Commission to action only upon complaint 
as to the reasonableness or discriminatory nature of any rate. This pro- 
vision makes the action of the Commission in such matters similar to that 
authorized by the original Interstate Commerce Act. 

5. Suspension of schedules of new rates. 

6. Issuance and use by common carriers of scrip or interchangeable 
mileage tickets. 

7. Granting authority for any person to hold position of officer or 
director of more than one common carrier. 

8. The routing of traffic. 

Section 3 of the bill relates to the jurisdiction of the Commission with 
respect to holding hearings, which are to be held only after a complaint 
has been filed. ‘ 

Section 4 of the bill repeals all Acts or parts of Acts which are in 
conflict with the provisions of the bill.] 
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INTERRITORIAL FREIGHT RATES 


H. R. 3369—introduced by Mr. Bryson, of South Carolina, on Janu- 
ary 30, 1939, to amend sections 3, 15, and 15a of part I of the Interstate 
Commerce Act. 


{Would require equalization of Southern freight rates.] 
LONG AND SHORT HAUL CLAUSE 


H. R. 2759—introduced by Mr. Youngdahl, of Minnesota, on Janu- 
ary 18, 1939, to amend paragraph (1) of section 4 of the Interstate 
Commerce Act, as amended February 28, 1920 (U. S. C., title 49, see. 4). 


[Identical with Martin Bill, H. R. 97, and Pettengill Bill of 75th Congress.] 


S. 1170—introduced by Senator Reed, of Kansas, on February 2, 
1939, to amend paragraph (1) of section 4 of the Interstate Commerce 
Act, as amended February 28, 1920 (U.S. C., title 49, sec. 4). 


MOTOR VEHICLES—OPERATION ON HIGHWAYS 


H. R. 15—introduced by Mr. Dirksen, of Illinois, on January 3, 1939, 
to provide for the adoption of a uniform system of motor-vehicle traffic 
regulations by States receiving aid under the provisions of the Federal 
Highway Act, as amended. 


{Would require States to adopt, within two years, a uniform system of motor 
vehicle traffic ——— prescribed by the Secretary of Agriculture as a condition 
precedent to Federal aid for highways. 


H. R. 2299—introduced by Mr. Rich, of Pennsylvania, on January 
11, 1939 to promote safety in the operation of motor vehicles on the 
highways of the United States. 


[Would on Federal aid for highways where motor vehicles are operated at 
greater than specified speeds.] 


NATIONAL LABOR RELATIONS ACT AMENDMENTS 


Senator Walsh, of Massachusetts, on January 25, 1939, introduced 
8. 1000, to amend the National Labor Relations Act. These amendments 
have one main objective—to guarantee fair and equitable administration 
of the law by the National Labor Relations Board. They propose: 

1. To make it obligatory on the Board to respect the right of craft 
groups to decide for themselves by majority vote who their bargaining 
representative shall be. 

2. To curtail the assumed power of the Board to invalidate legal 
contracts between employers and labor organizations. 

3. To correct the Board’s procedure so that all parties affected by 
any case will be given due notice, accorded a fair hearing, protected 
against abuses of discretion, and assured of adequate judicial review of 
wrongful decrees. 

To carry out these objectives, various sections of the law have been 


— and certain definitions clarified. Briefly stated, they provide 
at: 
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1. Every known interested party must be served with due process 
and afforded an opportunity to appear in any case. 

2. Definite but adequate time limits be established within which the 
Board must act on petitions for elections and on complaints of unfair 
labor practices. 

3. Decisions of the Board in representation cases which cannot now 
be appealed because of legal technicalities will be made reviewable in 
the courts. 

4. Secrecy of the Board’s files must be lifted to the extent that in- 
terested parties may be permitted to examine material on which decisions 
are made. 

5. Rules respecting the issuance of subpenas be liberalized. 

6. Affidavits of prejudice may be filed within certain limits against 
trial examiners considered unfair by any party in a case. 

7. Employers may express opinions on matters of interest to their 
employees or the public, provided that such opinions are not accompanied 
by acts of discrimination or threats thereof. (The Supreme Court in the 
Consolidated Edison case challenged the authority of the Board to scuttle 
rights of free speech guaranteed by the Constitution. ) 

8. The Board may investigate petitions for an employee election filed 
by an employer and order such an election. (The provision is contained 
in the New York State Labor Relations Act and has worked out success- 
fully there. At present the Board arbitrarily refuses to entertain such 
petitions even though there is nothing in the N. L. R. A. which would 
close the door to such action.) 


PETROLEUM AND PETROLEUM PRODUCTS 


S. 448—introduced by Senator Gillette, of Iowa, on January 9 (leg- 
islative day, January 5), 1939, to divorce the businesses of production, 
refining, and transporting of petroleum products from that of marketing 
petroleum products. 


H. R. 2318—introduced by Mr. Harrington, of Iowa, on January 11, 
1939, to divorce the businesses of production, refining, and transporting 
of petroleum products from that of marketing petroleum products. 


(These bills are identical.] 

H. R. 2308—introduced by Mr. Coffee, of Washington, on January 
11, 1939 to repeal the Act entitled ‘‘An Act to regulate interstate and 
foreign commerce in petroleum and its products by prohibiting the ship- 
ment in such commerce of petroleum and its products produced in vi0- 
lation of State law, and for other purposes,’’ approved February 22, 
1935, as amended. 

[Would repeal Connally “Hot Oil” Act.] 


POSTALIZATION OF RAILROAD RATES 


8. J. Res. 58—introduced by Senator Wheeler, of Montana, on Feb- 
ruary 6, 1939, providing for an investigation of the feasibility and 
desirability of fixing railroad rates on the basis of zones. 


(Provides for I. C. C. investigation of “postalization” of railroad rates.] 








me! 














FEBRUARY, 1939 





RAILROAD EQUIPMENT 


H. Res. 39— introduced by Mr. Boland, of Pennsylvania, on January 
5, 1939, requesting information relating to railroads. 


(Requests I. C. C. and R. F. C. to furnish data with respect to present condi- 
tion of physical equipment of railroads.] 


RAILROAD RETIREMENT ACT AMENDMENTS 


S. 593—introduced by Senator Reynolds, of North Carolina, on 
January 12, 1939, to amend the Railroad Retirement Act of 1937. 


{Provides for disability retirements after ten years of service with minimum 
annuity of $50 per month.] 


S. 968—introduced by Senator Thomas, of Oklahoma, on January 25 


(legislative day, January 17), 1939, to amend the Railroad Retirement 
Act of 1937. 


{Would make eligible for annuities persons with thirty years of service but who 
were involuntarily separated from service prior to enactment of act.] 


S. 969—introduced by Senator Thomas, of Oklahoma, on January 


25 (legislative day, January 17), 1939, to amend the Railroad Retire- 
ment Act of 1937. 


{Would make eligible for annuities persons over 60 years of age, with 30 years 
tg ~~ separated from service on account of total disability prior to enact- 
ment of act. 


S. 1112—introduced by Senator Walsh, of Massachusetts, on Febru- 
ary 1, 1939, to further amend the Act entitled ‘‘An Act to establish a 
retirement system for employees of carriers subject to the Interstate Com- 


merce Act, and for other purposes,’’ approved August 29, 1935, as 
amended. 


[Provides for retirement of individuals, without regard to age or years of ap 
who are retired from their regular employment for hire by an employer because o' 
mental or physical total and oe disability, and for loss of annuity rights if 
employee not retire at 65.] 


H. R. 2004—introduced by Mr. Van Zandt, of Pennsylvania, on 
January 9, 1939, to provide for including periods of service while in the 
armed forces of the United States during the World War for the pur- 
poses of the Railroad Retirement Acts. 


[identical with S. 306. Time spent in military service in World War would be 
counted in computing service of applicants for annuities.] 


H. R. 2966—introduced by Mr. Havenner, of California, on January 
20, 1939, to amend an Act entitled ‘‘An Act to amend an Act entitled 
‘An Act to establish a retirement system for employees of carriers sub- 
ject to the Interstate Commerce Act, and for other purposes,’ approved 
August 20, 1935,’’ approved June 24, 1937. 


[Would permit inclusion of World War military service in determining eligibility 
for annuity.] 
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H. R. 3651—introduced by Mr. Guyer, of Kansas, on February 2, 
1939, to provide for including periods of service while in the armed 
forces of the United States during the World War for the purposes of 
the Railroad Retirement Acts. 

{Similar to S. 306.] 


R. F. C. LENDING AUTHORITY—EXTENSION 


H. R. 3383—introduced by Mr. Steagall, of Alabama, on January 
30, 1939, to continue the functions of the Reconstruction Finance Cor- 
poration, and for other purposes. 

{Provides for an extension of the lending operations of the R. F. C. to January 
D. a Under existing law the lending operations would be discontinued on June 

S. 1102—introduced by Senator Glass, of Virginia, on February 1, 
1939, to continue the functions of the Reconstruction Finance Corpora- 
tion, and for other purposes. 


(Identical with H. R. 3383.] 
SALARIES OF CORPORATE OFFICERS 


H. R. 3707—introduced by Mr. Doughton, of North Carolina, on 
February 3, 1939, relating to information with respect to compensation 
of corporate officers and employees. 

{Would amend law so that Secretary of Treasury would report to Committee on 


Ways and Means, House of Representatives, corporate officers receiving ann 
salaries of $75,000 per year or over (instead of $15,000 under present law.)] 


THROUGH ROUTES 


S. 1085—introduced by Senator Wheeler, of Montana, on January 
28, 1939, to amend the Interstate Commerce Act, as amended, and for 
other purposes. 

H. R. 3400—introduced by Mr. Lea, of California, on January 30, 
1939, to amend section 15 of the Interstate Commerce Act, as amended, 
in relation to through routes, and for other purposes. 

{These identical bills would enable the I. C. C. to establish through routes and 


joint rates found to be in the _ interest, without the necessity of according each 
carrier its long haul on traffic. 


VOLUNTARY RAILROAD ADJUSTMENTS 


H. R. 3704—introduced by Mr. Chandler, of Tennessee, on Febru- 
ary 3, 1939, to amend the Bankruptcy Act. 

{Provides for an entirely new chapter (Chapter XV) of the Bankruptcy Act, 
which would authorize voluntary reorganization of railroads.] 

Representative Chandler issued the following statement explaining 
the provisions of the bill: 

“In addition to the prior approval of stockholders, bondholders and creditors, 
the petitioning railroad must present, with its petition to the Court, an order of the 
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Interstate Commerce Commission authorizing the issuance of new securities, or the 
modification of its existing securities under Section 20a of the Interstate Commerce 
Act. 

“No receiver or trustee is called for by the bill, and the operation of the peti- 
tioning railroad is not disturbed. The petition must be filed in the United States 
District Court in whose territorial jurisdiction the railroad has its principal execu- 
tive or principal operating office, and a special three-judge court is convened to hear 
the case. 

“Ample hearings are provided for before the three judges, and the Court must be 
satisfied of the voluntary action of the required amount of claims, that the plan of 
reorganization is fair, equitable and feasible, is in the public interest, and affords 
due recognition to the rights of each class of creditors and stockholders. 

“The entire proceedings authorized by the bill must be completed within | year 
from the date of filing petition, and prompt action is required in each step to be 
taken, with review by certiorari.” 





REPEAL OF BITUMINOUS COAL ACT URGED 

Mr. J. D. A. Morrow, President of the Pittsburgh Coal Company, 
one of the largest coal producers in the country, in an address at Bir- 
mingham, Alabama, on January 21st, said that the bituminous coal indus- 
try should ask Congress to repeal the Guffey-Vinson Law and enact in its 
stead some simple standards of fair competition in the sale of coal. He 
described the Bituminous Coal Act of 1937 as ‘‘one of the unhappiest 
experiences that has ever befallen the bituminous coal operators of the 
United States.’’ Mr. Morrow stated that fixed mine prices by the Na- 
tional Bituminous Coal Commission are practically impossible by reason 
of the procedure involved. Mr. Motrow’s criticism was directed entirely 
to the law, and not at the Coal Commission. 





ADMISSION TO PRACTICE BEFORE COAL COMMISSION 

The National Bituminous Coal Commission announced on January 
13th, that persons who are not attorneys admitted to practice before the 
United States Supreme Court, or the highest Court of any State or Ter- 
ritory or the District of Columbia, will be admitted to practice before 
the Commission only upon written examination. Examinations will be 
held in Washington on the first Tuesday in January, May and Septem- 
ber of each year. A special examination will be held on March 7, 1939. 
Applicants who are not members of the bar, and upon whose applications 
the Commission has not formally acted, must furnish the Commission 
with information by means of a special questionnaire. 


FEDERAL COMMUNICATIONS COMMISSION TO BE 
REORGANIZED 


Expressing himself as being ‘‘thoroughly dissatisfied’’ with the Fed- 
tral Communications Commission in its present form, President Roose- 
velt has asked Congress to aid in its reorganization. Legislation designed 
to reduce the membership of the Commission from seven members to three 
members, and to lay down a declaration of congressional policy for the 
guidance of the Commission has been introduced in Congress. 
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Congressional Action On Bills 





SENATE 
FLORIDA SHIP CANAL 


The Senate, on February 9, 1939, adopted S. Res. 63, requesting the 
Secretary of the Interior to report present opinion of Geological Survey 
with respect to probable effect of construction of Florida Ship Canal, 
and S. Res. 64, requesting the Department of Commerce to survey prev- 
ious findings with respect to the Florida Ship Canal, bring them down 
to date and report present conclusions to the Senate. 


INTERSTATE OPERATION OF MOTOR VEHICLES 


8. 25, prohibiting operation of motor vehicles in interstate com- 
merce by unlicensed operators, was passed by the Senate on February 
6, 1939. 

INTERTERRITORIAL FREIGHT RATES 


8. 137, 8. 158 and S. J. Res. 127, dealing with the adjustment of 
southern freight rates, have been referred to a subcommittee consisting 
of Senators Hill, Alabama, Chairman; Tobey, New Hampshire; Gurney, 
South Dakota; Andrews, Florida; and Lundeen, Minnesota. 


Hearings on various bills dealing with interterritorial freight rates 
which were scheduled to begin on February 14th, have been postponed 
until February 27th. 


MOTOR CARRIER ACT AMENDMENT PASSED 


8. 167, amending Section 203 (b) (4b) of the Motor Carrier Act, 
1935, was passed by the Senate on February 2, 1939. The clause referred 
to is amended by inserting after the word ‘‘amended’’ a comma and 
adding the following: 


“or by a federation of such cooperative associations if such federation possesses 
No greater powers or purposes than cooperative associations so defined.” 


THROUGH ROUTES BILL REFERRED TO SUBCOMMITTEE 


Senator Wheeler, Chairman of the Committee on Interstate Com- 
merce of the Senate, has referred S. 1085, the Through Routes Bill, to 
a subcommittee consisting of Senators Bone, Washington, Chairman; 
Johnson, Colorado; Stewart, Tennessee; Reed, Kansas; and Gurney, 
South Dakota. 


TRANSPORTATION OF STOLEN ANIMALS 


8. 90, providing for punishment for persons transporting stolen ani- 
mals in interstate commerce, was passed by the Senate on February 2, 
1939, having been favorably reported by the Committee on the Judiciary 
on January 30th. 
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CODIFICATION OF INTERNAL REVENUE LAWS 


The House of Representatives, on January 25th, by vote of 350 to 16, 
passed H. R. 2762, a bill codifying the internal revenue laws. The bill 
was later passed by the Senate. 

This bill, which contains more than 500 pages, will enact into abso- 
lute law an internal revenue code containing in one volume all existing 
law dealing exclusively with internal revenue matters. At present the 
internal revenue laws are scattered throughout 35 volumes of the United 
States Statutes at Large. There has been no codification of the internal 
revenue laws since 1874. The bill was sent to the Senate for its action. 





HOUSE OF REPRESENTATIVES 
GENERAL TRANSPORTATION BILL 


The Committee on Interstate and Foreign Commerce of the House 
of Representatives held hearings on January 24th to January 27th, 
inclusive, on H. R. 2531, the General Transportation Bill. Commissioner 
Walter M. W. Splawn of the I. C. C. was the only witness heard. 

Hearing was resumed on January 31st, and continued for four days. 
Mr. Carl Gray, Vice Chairman of the Union Pacific, and Mr. George M. 
Harrison, Chairman of the Railway Labor Executives Association, as 
members of the President’s committee of six, presented the views of that 
committee as expressed in its report. Mr. Harrison stated, however, that 
railway labor objected to the creation of a Coordinator. 

Judge R. V. Fletcher, Vice President and General Counsel, Associ- 
ation of American Railroads, had just begun his statement when the 
Committee recessed, to resume on Tuesday, February 7, 1939. 

Hearings were resumed on February 7th, and continued until Feb- 
ruary 9th. 

Judge R. V. Fletcher urged the adoption by Congress of a national 
transportation policy providing for fair and impartial regulation of all 
modes of transportation. Judge Fletcher did not complete his state- 
ment. He will appear before the Committee again at a later date, after 
the bill has been drafted to carry out the recommendations of the com- 
mittee of six. 

The principal subjects discussed by Judge Fletcher during his two 
days before the Committee were equality of treatment in regulation of 
transportation agencies and subsidies and taxation. 

Mr. John V. Lawrence, General Manager of the American Truck- 
ing Association, Inc., began his testimony on February 9th and resumed 
on February 14th. He denied that motor trucks are enjoying subsidies 
in the form of rights of way at the expense of the railroads. He con- 
tended that the trucks are helping the railroads by relieving them of 
carrying unprofitable 1.c.1. shipments. 

Chairman Lea announced that the Committee desires to formulate 
a bill that will contribute to the greatest extent possible to the welfare 
of the country, and that the hearings will be much broader than the con- 
tents of H. R. 2531. 
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Chairman Lea, on February 3rd, submitted to the Committee, and 
placed in the record, a memorandum of a ‘‘ plan to reduce railroad funded 
debt and fixed charges,’’ the author of which he declined to identify. 
Under this plan a corporation would be formed, to be known as the Rail- 
road R. F. C., controlled by the R. F. C., for the purpose of dealing in 
railroad interest bearing securities. The corporation would purchase 
railroad bonds selling below par from funds obtained by selling 10 year 
preferred stock. The railroads whose bonds were bought would contract 
to redeem them on or before ten years at cost, as money becomes available. 
In the meantime the railroads would pay the corporation a ‘‘service 
charge’’ at an annual rate of at least 6% on the cost of the bonds. Rail- 
road bonds would be returned to the carrier for retirement as fast as pay- 
ments are made to the corporation. Where the bonds purchased by R. R. 
R. F. C. are not in default, the railroad would pay, as a maximum, the 
interest thereon to the R. F. C. as it becomes due, the total payments 
equalling or exceeding 6% per annum on cost of the bonds. 


R. F. C. LENDING AUTHORITY EXTENSION 


The Committee on Banking and Currency of the House of Repre- 
sentatives on February 9th, approved H. R. 4012 [H. R. 3383 as 
amended], extending the lending authority of the R. F. C. until Janu- 
ary 15, 1941. 


SALARIES OF CORPORATE OFFICERS 


H. R. 3707, amending existing laws so as to require the Secretary of 
the Treasury to make public a list of the names of all officers and em- 
ployees of corporations who receive $75,000 or more compensation per 
year, was ordered favorably reported by the Committee on Ways and 
Means on February 7th. Under present law the Secretary of the Trea- 
sury is required to submit to the Ways and Means Committee annually 
a list of all officers and employees of corporations who receive annually 
compensation in excess of $15,000 per year. 





NATIONAL LABOR RELATIONS BOARD CASES 


Since the Fall of 1935 and up to January 1, 1939, the National Labor 
Relations Board has handled 19,176 cases. 





CARRIERS TAXING ACT RULING 


The Bureau of Internal Revenue has issued a ruling (C. T. 14) hold- 
ing that amounts deducted from the remuneration of employees of car- 
riers to pay for switchmen’s lanterns and hand tools purchased by such 
employees and used in performing their services for the company do not 
constitute ‘‘compensation’’ within the meaning of Section 1 (e) of the 
Carriers Taxing Act of 1937. 
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AMLIE NOMINATED TO SUCCEED COMMISSIONER MEYER 


President Roosevelt, on January 23rd, sent to the Senate the nomi- 
nation of Thomas R. Amlie, of Elkhorn, Wisconsin, to be a member of 
the Interstate Commerce Commission for the term expiring December 31, 
1945. Mr. Amlie was nominated to fill the vacancy caused by the expira- 
tion of the term of Commissioner B. H. Meyer, on December 31, 1938. 
Commissioner Meyer is also from Wisconsin. Mr. Amlie was born in 
Griggs County, North Dakota, on April 17, 1897. He was graduated 
from the University of North Dakota and the University of Minnesota, 
and obtained an LL.B. degree from the University of Wisconsin Law 
School in 1923. He has practiced law in Beloit, Wisconsin, and Elkhorn, 
Wisconsin, since 1924, and is a past President of the Walworth County 
Bar Association. He was elected to the 72nd Congress, at a special elec- 
tion on October 13, 1931, to fill the vacancy caused by the death of Hon. 
Henry Allen Cooper. He was defeated for election to the 73rd Congress, 
but was elected to the 74th and 75th Congresses. He was defeated for 
reelection to the 76th Congress. He was elected National Chairman of 
the Farmer-Labor Political Federation at the Chicago conference on 
September 3, 1933, and was elected Chairman of the American Common- 
wealth Federation in Chicago on July 3, 1935. He has been active in 
movements for new political alignments. 

Hearings on the nomination of Mr. Amlie were held before a sub- 
committee of the Committee on Interstate Commerce of the Senate. 
Senator Johnson, of Colorado, Chairman of the subcommittee, said that 
several weeks would probably be required to digest the testimony and 
make a report to the full Committee. The other members of the subcom- 
mittee are Senators Schwartz, Wyoming; Hill, Alabama; Austin, Ver- 
mont; and Reed, Kansas. 


ALLDREDGE NOMINATED TO SUCCEED COMMISSIONER MC MANAMY 


President Roosevelt, on February 9th, sent to the Senate the nomi- 
nation of Mr. J. Haden Alldredge, of Alabama, to be a member of the 
I. C. C., to sueceed Commissioner McManamy whose term expired De- 
eember 31, 1937. 

Mr. Alldredge was formerly a Rate Expert for the Alabama Public 
Service Commission. He is now Principal Transportation Economist for 
the Tennessee Valley Authority, and is the author of ‘‘The Interterri- 
torial Freight Rate Problem of the United States,’’ published as House 
Document No. 264, 75th Congress, First Session. He is an advocate of 
“‘nationalization’’ of freight rates, and the elimination of differentials 
between rate territories. 

Labor, the official paper of the railway labor unions, said that labor 
chiefs are ‘‘fighting mad’’ because the President did not appoint a rail- 
way labor union man to succeed Commissioner McManamy. Representa- 


365 















































# wiv LHReF OF 








I. C.C. PRACTITIONERS’ JOURNAL 





tives of the standard railway labor organizations say that after a con- 
ference with the President, they came away with the distinct impression 
that Commissioner McManamy would not be disturbed ‘‘for a long, long 
time,’’ and that when a change was contemplated they would be con- 
sulted with respect to his successor. For 33 years one of the Commis- 
sioners has been a member of the railway labor organization. 

Mr. J. G. Luhrsen, in behalf of the Railway Labor Executives Asso- 
ciation, issued the following statement : 


“We are bitterly disappointed and very much displeased because the promise 
was made to us to the effect that we would be given the opportunity of recom- 
mending the successor to Mr. McManamy and that has not been fulfilled or a notice 
of any kind given us.” 


COMMISSIONER LEE REAPPOINTED 


President Roosevelt, on February 9th, sent to the Senate the nomina- 
tion of Hon. Wm. E. Lee to succeed himself as a member of the Inter- 
state Commerce Commission. 





ST. LAWRENCE WATERWAY TREATY OPPOSED 

The Board of Directors of the Cleveland Chamber of Commerce has 
adopted a motion that the Chamber be again recorded as opposing the 
ratification of the proposed Great Lakes-St. Lawrence Treaty by the 
Senate of the United States, and that it undertake active opposition to 
the construction of the project. Among the reasons assigned for its 
action are the following: 

(1) Savings in transportation costs on agricultural products have 
been greatly overestimated, are of questionable benefit to the American 
wheat farmer, and would primarily benefit Canadian agricultural inter- 
ests which depend upon export movements to a much greater extent. 

(2) Little, if any, reduction in transportation costs is possible for 
high value finished products where regularity and speed of service are 
essential. 

(3) The movement of such bulk commodities as would use the water- 
way would be in vessels flying foreign flags and not in the American 
Merchant Marine. 

(4) Reduced production and consequently unemployment is certain 
in the following industries: lake carriers, coal, railroads, iron ore, steel, 
and, to some extent, agriculture, through increased imports. 





1. C. C. CONTROL OF ELECTRIC RAILWAYS 

The January, 1939, issue of The George Washington Law Review 
contains a 65-page article by Charles F. Conlin, Jr., of the District of 
Columbia bar, on the subject ‘‘I. C. C. Control of Electric Railways.” 
This is a study of the administration of the Interstate Commerce Act 
and related Acts as applied to street, interurban and suburban railways, 
and is the most extensive treatment of the subject extant. Copies of the 
Law Review are $1.00 each (paper-bound), and may be obtained by writ- 
ing THe Greorce Wasuineton Law Review, George Washington Uni- 
versity, Washington, D. C. 
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Senate Committee Submits Reports On 
Railroad Financing 


The subcommittee of the Committee on Interstate Commerce of the 
Senate charged with investigation of railroad financing and related mat- 
ters on February 1, 1939, submitted the first of a series of reports based 
upon its investigation of railroad finances and holding company control. 
The report, entitled ‘‘A Problem in Railroad Reorganization: Reorgani- 
zation Plans As Causes of Recurrent Insolvencies,’’ is concerned with 
present tendencies in railroad reorganizations, using as illustrations plans 
that have been proposed for the reorganizations of the Missouri Pacific 
and Wabash Railroads. 

The report states that the 1917 reorganization of the Missouri Pacific 
and the 1915 Wabash reorganization both led to recurring insolvency in 
less than two decades, and that if plans recently proposed are carried 
through for the reorganization of these companies, the reorganized com- 
panies may not live even that long. The report states: 


“Many current plans proposed for the vast number of insolvent roads merely 
postpone the day of reckoning. On the surface they may seem conservative and 
even drastic; but when you study them you find that they are going to lead to a 
renewed piling up of debt, a renewed overload of fixed charges, and repeated bank- 
tuptcy in the next period of reduced earnings.” 


In submitting the report, Senator Wheeler said he has prepared a 
bill, which he is now discussing with Government agencies, for estab- 
lishing minimum standards in railroad reorganizations, including provi- 
sions for speeding up reorganization procedure, and for revising those 
provisions of the present railroad bankruptcy statute which have the 
effect of giving holding companies a stranglehold on railroad reorgani- 
zation. 

The Committee submitted another of a series of reports based upon 
its investigation of railroad finances and holding company control. The 
report, entitled ‘‘A Problem in Railroad Reorganization—Role of Life 
Insurance Companies: Missouri Pacific System,’’ discusses in general the 
relationships between life insurance companies and railroads, and in par- 
ticular the activities of the insurance-company-sponsored Stedman Com- 
mittee, representing Missouri Pacific bondholders, which has been selected 
for discussion, not by reason of wrong doing, but because it is typical 
of insurance company sponsored committees. 

The conclusions in the report are here quoted: 


“To the insurance companies of this country, the current wave of railroad re- 
organizations presents both a risk and an opportunity. The risk is obvious and 
its importance to the public at large is ~~ to appreciate. The insurance companies 
are a vast reservoir—$24,000,000, f the people’s savings. The insurance com- 

ny executives who are the trustees of this fund have put about one-eighth of it 
to the railroads. The rail-investment, and the income from it, which the insur- 
ance companies have made, must not be permitted to dwindle away and thereby 
threaten the security and diminish the savings of the millions of policyholders. _ 

“The extent to which this investment has already suffered is by no means negli- 
gible. But it is the trend, and not the present dollar amount of the losses, which is 
most alarming. To absorb the losses already sustained is bad enough; to suffer 
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repeated and recurring insolvencies, failures, and losses would be far worse. Yet 
there is danger that just such repeated failures and losses will occur unless the insur- 
ance companies app y themselves to the problem with vigor and intelligence, and 
without too much deference to other powerful and entrenched interests in the 
reorganization field. To let well enough alone, and to shun delay, litigation, and 
unpleasantness, is a comfortable tradition. It is not, however, the alert strategy 
which the policyholders have the right to expect of highly-paid executives. 

“The insurance members of the committee chosen for study in this report—the 
so-called “Stedman Committee” in the Missouri Pacific reorganization—have shown 
an awareness of these necessities. Several of these members, for instance, were 
reluctant to admit representatives of investment banking firms to membership. The 
two firms in question—J. P. Morgan & Co. and Kuhn, Loeb & Co.—have a long 
history of participation in railroad reorganization and railroad finance. Since before 
the beginning of this century they have been dominant in these fields. Their record 
is not as distinguished as the history is long. Nor was this record the only reason- 
able objection to the choice of partners in these firms as members of the Stedman 
Committee. The multiple and conflicting interests of J. P. Morgan & Co. in the 
Missouri Pacific picture, which are stated in detail in this report, offered no basis for 
belief that the firm could or would act as a genuine representative of the bondholders 
represented by the Stedman Committee. e firm’s connection with the holding 
company—Alleghany Corporation—which owned a large amount of the railroad’s 
stock was far more immediate and vital to it than the interests of the bondholders. 

“As stated, the insurance executives were aware of these matters. To join 
forces with the bankers was to invite dissension, obstruction, and perhaps, defeat. 
Yet the bankers were invited to join. Mere awareness, clearly, is not enough. The 
policy-holders have the right to demand that the executives possess sufficient single- 
mindedness and strength to follow the dictates of awareness. 

“Banker representation did not work well in practice. The Morgan representa- 
tive opposed the decisions of the insurance executives on at least five major matters, 
repeatedly protested these decisions, sought to modify them, refused to sign an 
important _ statement vital to the purposes of the Committee, and eventually 
resigned. These obstructions to the natural functioning of the Committee were the 
penalties of admitting the bankers to membership. But in dealing with the obstruc- 
tion, the insurance executives again appeared to be conscious of what ought to be 
done, but unwilling to prosecute a bold course of action to the end. Far from being 
. steadfast, they weakened in the face of banker opposition, and modified their pub- 
lished expressions and retraced their steps as desired by the bankers. 

“The relations between the insurance executives and their immediate opponent— 
Sepeny ye peng no less indicative of half-hearted planning and behavior. 
Four and a half years ago, in June, 1935, the Stedman Committee framed a reorgani- 
zation plan for the Missouri Pacific. As shown in a separate report by this sub- 
committee, the “Stedman Plan” was not a far-sighted or realistic plan, and would 
not have established the railroad on a really sound financial basis. But it was 
closer to the goal than the Van Sweringen ‘modified’ plan. Yet the Stedman Com- 
mittee ‘conditionally’ agreed to the Van Sweringen plan instead of fighting it. They 
did not want to risk delay or litigation. Taking reasonable precautions against a 
later bankruptcy of the road was not, in their minds, worth a lawsuit and the prompt 
conning of unpleasant responsibilities. The notorious recurrence of American raik 
road failures is, in the light of such reasoning, no mystery. A 

“It was stated at the outset of these conclusions that the railroad reorganizations 
now in process ee an opportunity to the insurance companies. These receiver- 
ships, some hard on the heels of earlier bankruptcies, and the fear of another cycle 
in the future, are tremendously dangerous both to the efficiency of the country’s 
transportation system and to its prosperity and the economic security of its citizens. 
Neither the bankers nor the railroad managements have been able to check the 
tendency. The small investors lack the resources to act effectively in such large 
matters. The insurance companiés have a huge stake in the situation, and abun- 
dant resources to effect real reforms in reorganization practice. They are in a far 
superior position to challenge the long-established attitudes, customs, and procedures 
which have led to repeated insolvencies, and which have made the names of some 
American railroads connote fees, fortunes, and failures instead of tracks and trains. 
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If their officers act with imagination and courage, much can be accomplished that 
may otherwise prove impossible. The insurance companies’ stake in the railroads is 
large, but not so large as the public’s stake in the executives.” 


The Committee later submitted the third of its series of reports based 
upon its investigation of railroad finances and holding company control. 
This report is captioned ‘‘Fallibility of Auditors’ Certificates.’’ In its 
report it suggested that the staff of the Bureau of Accounts of the 
I. C. C. should be increased so as to permit prompt and adequate dis- 
charge of its duties. It also recommended that the I. C. C. be given the 
same access to the books of railroad subsidiaries and holding companies, 
banks, brokerage and investment banking firms, and accounting firms, 
that it now has as to the books of the railroads themselves. 





Frankfurter Confirmed As Supreme 
Court Justice 


Professor Felix Frankfurter of the Harvard Law School was con- 
firmed by the Senate as an Associate Justice of the Supreme Court of the 
United States, without a dissenting vote, on January 17th. He took his 
seat on the bench when the Court reconvened on January 30th. He suc- 
ceeds the late Justice Cardozo. 





Interterritorial Freight Rates 


In reply to a request for his opinion on proposals by southern Con- 
gressmen for removal of railroad freight rate differentials, President 
Roosevelt said at his press conference, on January 31st, that he is very 
much in favor of removing such regional differentials as exist in the 
freight rate structure, but that he had no specific opinion on the pro- 
posals mentioned. 

At a meeting attended by nearly one hundred members from States 
located outside Official Classification Territory, a bloc of members of the 
House of Representatives adopted a resolution on January 27th, request- 
ing the Committee on Interstate and Foreign Commerce to consider the 
rate differential problem along with the Lea General Transportation Bill. 
Representative Ramspeck, Democrat, of Georgia, proposed the resolution, 
and explained that by tying the freight rate differential issue onto the 
Lea bill the group may be able to force action at this session of Congress. 
He pointed out that the House membership is pretty equally divided be- 
tween Representatives from States within Official Classification Territory 
and States outside of this region. In order to secure enactment of legis- 
lation eliminating the freight rate differentials, Mr. Ramspeck said it will 
be necessary to get some votes from the Northeast. This can be done, he 
said, through a rider on the General Transportation Bill which will be 
supported by members from the Northeast as an aid to railroads. 
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Representative Rankin, Democrat, of Mississippi, proposed that 
members outside Official Classification Territory attempt to prevent any 
railroad legislation from getting through this session of Congress unless 
the freight rate differentials are eliminated. 





Florida Ship Canal Urged by President 


In a letter to Chairman Mansfield of the Committee on Rivers and 
Harbors of the House of Representatives, President Roosevelt, on Janu- 
ary 16th, expressed the hope that the Committee would give renewed 
consideration at this session of Congress to the construction of the pro- 
posed Florida Ship Canal. President Roosevelt said, in part, ‘‘It has 
long been my belief that a Florida Ship Canal will be built one of these 
days and that the building of it is justified today by commercial and 
military needs. ’’ 





Senator Wheeler To Propose Railroad 
Reorganization Legislation 


In an address before the Chamber of Commerce of Buffalo on Janu- 
ary 30th, Senator Wheeler, Chairman of the Committee on Interstate 
Commerce of the Senate, said that too many railroad reorganizations in 
the past have been merely the advance agents of future receiverships. 
He stated that legislation was in the course of preparation to provide a 
more even handed regulation of competing forms of transportation, and 
to effect a reorganization of the I. C. C. with fewer Commissioners. He 
asserted that there is no single panacea for the ills of the railroads, and 
that it will take time, labor and patience to study and apply the various 
remedies which have been suggested. One safeguard against unsound 
railroad reorganizations, he said, would be the establishment by Congress 
of minimum standards for railroad reorganizations. One of the things 
the new legislation will contemplate is coverage of cases where ‘‘owners 
of worthless securities are able to exercise a stranglehold over organiza- 
tions and to demand tribute in the form of favored treatment before they 
will release their hold and permit the railroad to be reorganized.’’ 





CAPITAL STOCK TAX REGULATIONS 


The Bureau of Internal Revenue has issued a new edition of its capi- 
tal stock tax regulations, under Section 601 of the Revenue Act of 1938, 
known as ‘‘ Regulations 64 (1938 Edition).’’ 
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President Confers With Congressional Leaders 
On Railroad Situation 


President Roosevelt conferred with Senator Wheeler, Chairman of 
the Committee on Interstate Commerce of the Senate, and Representative 
Lea, Chairman of the Committee on Interstate and Foreign Commerce of 
the House of Representatives, on January 19, 1939, with respect to a 
program for the rehabilitation of the railroads. Following the confer- 
ence Senator Wheeler announced he would introduce several bills, and 
indicated they would not be the same as the Lea bill. Among the bills 
to be introduced by Senator Wheeler are those providing for a rewriting 
of the present consolidation provisions of the Interstate Commerce Act. 





Farmers Urge Greater Freedom For Railroads 


In a statement presented to President Roosevelt and to the members 
of Congress, the American Farm Bureau Federation said, in part: 


‘*Farmers recognize that the railroads constitute an essential trans- 
portation agency and believe that private ownership will best assure the 
highest degree of improved service to the public. The need for action 
by the present Congress is apparent. Greater freedom of action on the 
part of railroad management could be granted without relinquishing 
present safeguards to the public.’’ 





Commissioner Eastman Discusses Railroads 


Commissioner Joseph B. Eastman of the I. C. C., in an address before 
the City Club of Rochester, New York, on January 28th, said there is 
much that can be done to improve the railroads and the general trans- 
portation system if all concerned (managements, employees, investors, 
shippers and the Government) will do their part. He said: 


“The improvement will be slow and gradual; there will be nothing spectacular 
about it; but the final results will be fully worth the effort.” 


He suggested that there is probably an opportunity for the em- 
ployees to lend valuable aid in the efficient and economical operation of 
railroad properties, quite apart from the matter of wage rates. ‘‘It is 
more than likely,’’ he said, ‘‘that various working rules and conditions 
established under the very different conditions of the past can be read- 
justed with advantage, not only to the railroads, but in the end to the 
employees themselves.’’ 

The Commissioner also suggested that a further field for improve- 
ment might come from consolidation and coordination of various rail- 
roads and their facilities. 
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Rail-Highway-Air Merger Proposed In England 


The London, England, Sunday Chronicle of December 4, 1938, con- 
tains the following item : 


‘*Britain’s transport services—rail, road, and air—are to be coordi- 
nated into one vast utility company under the ‘dictatorship’ of Sir John 
Reith, Chairman of Imperial Airways. 

“The proposed merger, which will involve capital amounting to 
1,250,000,000 pounds, is the outcome of the Government’s insistence that 
some form of merger should be carried out in the interests of national 
security. 

‘*Competition between road and rail transport has reached cut- 
throat proportions, but both sides are anxious that it should cease. 

‘* Added point to this was given when the L. N. E. R. announced that 
as from tomorrow 100 trains a day would be withdrawn from service as 
an ‘economy measure.’ 

‘‘The Government wants the scheme to be carried out at once in 
preparation for any war emergency. 

*‘Lord Stamp, chairman of the L. M. S., told the Sunday Chronicle 
yesterday : 

‘* «The question of coordination has been discussed and preliminary 
investigations have been made by the Transport Advisory Council. 

***T am in favor of such coordination under proper conditions and 
when it can be satisfactorily accomplished.’ 

‘*He added that the first step would have to be coordination among 
the road transport companies, numbering about 2,000. 

‘‘Mr. Herbert Mossison, M.P., an ex-Minister of Transport, in a 
statement last week on the railways’ ‘Square Deal’ demands, advocated 
the immediate creation of a public corporation for the management of 
road and rail transport. This, he said, would lead ultimately to rail, 
road, sea, inland waterway and air services coming under one control. 

‘« *We can’t afford to scrap any of them,’ he added. ‘But if we let 
each of them do what they like they will scrap each other.’ ”’’ 





Commissioner Eastman Urges Compulsory 
Railroad Consolidations 


In an address delivered at Montpelier, Vermont, before the Vermont 
State Chamber of Commerce, Commissioner Eastman of the I. C. C. advo- 
cated a plan for forcing needed railroad consolidations by granting the 
right of eminent domain to qualified carriers who desire to purchase 
other lines. In this way, he said, roads reluctant to be absorbed into 
larger systems may be acquired at a fair price. He pointed out that 
this was substantially the system of amalgamation adopted by Great 
Britain in 1921. Commissioner Eastman did not, however, favor forcing 
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consolidations if both potential buyer and seller were unwilling parties, 
since such action would probably result in Government ownership. 
Commissioner Eastman said : 


“Entertain no doubt that conditions are such that no real effective program of 
railroad consolidation can be accomplished without the aid of active intervention, 
promotion and perhaps compulsion by the Federal Government.” 


This view, he said, did not imply Government ownership of the 
carriers. 





Nevada Governor Recommends Constructive 
Transportation Legislation 


In his message to the State Legislature, Governor Carville of Nevada 
recommended a ‘‘system of transportation law which provides and in- 
sures equitable treatment of competing agencies.’’ In his message the 
Governor said, in part, that : 


“While there may be many reasons for the distress of the railroads, it must be 
admitted that truck and bus competition is a contributing factor of great importance. 
The question of competitive equality between trucks and buses and the railroads 
deserves your most serious consideration. On account of the great areas of our State 
far removed from railroads, there is a paramount need of buses and trucks as a 
means of transportation. 

“Because of this matter I have pointed out, it appears that we should have a 
system of transportation law which provides and insures equitable treatment of 
competing agencies. In this connection, | direct your attention to the fact that an 
integral part of our transportation problem is the cost of the construction and main- 
tenance of our public highways. The cost of building and maintaining highways 
must be borne in part by every taxpayer in the State. If those costs are increased by 
transportation agencies using our highways as a right of way and roadbed upon 
which to conduct private business, you should give consideration to legislation that 
requires adequate compensation to the State for the additional burden placed upon 
it, and having in mind an equal distribution of compensation as between the various 
modes of transportation. 

“Another phase of this matter lies in the fact that contract carriers are not 
properly regulated. It is suggested that the Legislature study the question of placing 
contract carriers on a permit basis by giving the regulatory body power to make 
tules and regulations requiring the filing of bona fide contracts and tariffs and desig- 
nation of routes before a license is issued, which would require a permit to be issued 
by the regulatory body before the licensing body would issue a license. t 

“Clarify the law so that no license or registration be issued only upon certifi- 
cate of regulatory body that rules and regulations, such as filing of tariffs, bona 
fide contracts and designation of routes have been filed. By this method they will 
be able to regulate on-call service which now permits contract operators to operate 
any place within the State, competing with the rail lines as well as certificated truck 
operators.” 









At The Interstate Commerce Commission 





Postalized Transportation 


Because of the ‘‘revolutionary nature’’ of the Hastings Rate Postal- 
ization Plan, and the extensive character and expense which an investiga- 
tion of it would necessitate, Chairman Caskie of the I. C. C., in a letter to 
Senator Wheeler dated January 16th, suggested the adoption of a joint 
resolution directing the Commission to make such an investigation. 





1. C. C. Requires Reports On Rechecking of Railroad Accounts 


The I. C. C. issued an order on February 2, 1939, requiring every 
Class I steam railroad subject to the provisions of Section 20 of the 
Interstate Commerce Act to submit to the Bureau of Accounts at inter- 
vals of six months the following information : 


1. An itemized report showing amounts recoverable by the carrier 
whose accounts are rechecked. 

2. An itemized report showing the amounts due by the carrier whose 
accounts are rechecked. 

3. An itemized report showing the fees paid to outside rechecking 
agencies. 

4. An estimate in detail of what the cost of rechecking would be if 
the work had been performed by the carriers’ own forces. 

5. A statement setting forth reasons for employing outside concerns 
instead of using its own employees. 


The first report is to be for the six months ending June 30, 1939, and 
reports are required to be filed in duplicate within thirty days after the 
close of the period to which they relate. 





Alabama Central Ry. Abandonment 


Division 4 of the I. C. C. has authorized the abandonment of the 
entire line of railway of the Alabama Central Railway. 





New York, Ontario & Western Ry. Co. Reorganization 


Hearings on the plan of reorganization for the New York, Ontario 
& Western Railway Company will begin in Washington on April 18th, 
before Examiner Jewell of the I. C. C. 
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Rail Proposals For Reduction Petroleum Rates Opposed 
By Motor Carriers 


At hearings at the Morrison Hotel, Chicago, before Examiner Mat- 
tingly of the I. C. C., proposals of rail carriers to reduce rates on petro- 
leum products in tank cars in the Chicago switching district met with 
strong opposition from motor carriers, who claimed that the reduction 
would be approximately 25%, and that it would be non-compensatory. 
The reduction in rates is asked in order to meet motor carrier competition. 





“Employees” Under Railway Labor Act 


Examiner Earl M. Steer has issued a report in Ex Parte No. 72 
(Sub No. 1), recommending that the I. C. C. find that general yard- 
masters, terminal trainmasters, trainmasters, and their respective assist- 
ants at points on the Denver & Rio Grande Western Railroad Company, 
are ‘‘employees’’ under the Railway Labor Act. The Commission has 
not acted upon the recommendation. 





New Haven Reorganization 


The I. C. C. has postponed until March 27th, the hearings before 
Commissioner Mahaffie and Examiner Wilkinson on the amended plan 
for the reorganization of the New York, New Haven & Hartford Rail- 
road. The Commission extended until March 17th, the time within which 
amendments to or modifications of the principal debtor’s amended plan 
of reorganization may be filed. 





Warehousing and Storage of Property at New York 


The I. C. C. has postponed until April 1, 1939, the effective date of 
its order of February 2, 1937, in Ex Parte 104—Part VI—Warehousing 
and Storage of Property by Carriers at Port of New York, N. Y. 





Gulf, Mobile & Northern Acquisition of Mobile & Ohio 


The I. C. C. has, at the request of the applicant, dismissed the appli- 
cation in Finance Docket 12278, in which the Gulf, Mobile & Northern 
Railroad Company applied for a certificate of public convenience and 
necessity authorizing acquisition and operation of the properties now 
owned by the Mobile & Ohio Rail Road Company. 
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Pennsylvania Intrastate Rates On Anthracite 


The I. C. C. has denied the petition of the Commonwealth of Penn- 
sylvania and the Public Utility Commission for postponement of the ef- 
fective date of its order entered in Docket 28050—Intrastate Rates on 
Anthracite in Pennsylvania. 

It has announced that Pennsylvania will seek to enjoin enforcement 
of the order of the I. C. C. In this case the Commission ordered the rail- 
roads in Pennsylvania to institute increases in rates on anthracite within 
the State of Pennsylvania by February 10, 1939, in amounts ranging 
from 3 to 11 cents per ton. Governor James has ordered the Attorney 
General to assist the Public Utility Commission in its fight against the 
Commission’s order. 





Mechanical Stoker Case Order Postponed 


In I. C. C. Docket 24049—Mechanical Stoker Case, the I. C. C. has 
postponed until March 1, 1939, the effective date of its order of December 
27, 1987, by reason of the fact that the United States District Court for 
the Northern District of Ohio has not yet decided the suit brought to 
set aside the order of the Commission. 





Lake Cargo Coal Rates 


The I. C. C., on February 3rd, suspended until September 4, 1939, 
the operation of tariffs filed by certain railroads granting new low rates 
on bituminous coal from mines in southern Illinois, western Indiana and 
western Kentucky to Chicago, for transshipment by the Great Lakes. The 
new rates would have been substantially lower than prevailing rates. 
Carriers parties to the suspended tariff are the Big Four, the Chicago & 
Eastern Illinois, the Milwaukee, the Missouri Pacific and the Illinois 
Central. 





Rock Island Merger 


The I. C. C. will hear oral argument on March 1, 1939, on the appli- 
cation of the Trustees of the Chicago, Rock Island & Pacific Railway 
Company for authority to lease the property of the Chicago, Rock Island 
& Gulf Railway Company. The argument will be directed to that part 
of the report of Division 4 which requires the applicant to agree to cer- 
tain conditions for the protection of employees before a final order of 
authorization is issued. The jurisdiction of the Commission to impose 
the conditions has been contested. 





Medal of Honor Awarded To Locomotive Fireman 


On recommendation of the Committee on Awards of Medals of Hon- 
or, approved by the I. C. C., the President has awarded a medal of honor 
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to Mr. Robert S. Elrod, of Atlanta, Georgia, in recognition of services 
rendered by him at the time of a collision on the Southern Railway, near 
Courtenay, South Carolina, September 3, 1937, at which time the fire- 
man saved the life of the engineer. Forty-five medals of this character 
have been awarded since the enactment of the Medals of Honor Act in 
1905. 





Erie R. R. Reorganization 


Virtual agreement has been reached on a reorganization plan for the 
Erie Railroad, by representatives of the various issues of securities, and 
early action by the I. C. C. to bring about the recapitalization of the road 
is expected. No opposition was offered at hearings on the plan. 

Vice President R. S. Marshall of the Chesapeake and Ohio told the 
I. C. C., during the course of hearings in the reorganization proceedings, 
that these proceedings offer an appropriate opportunity for consolida- 
tion of the Erie with the C. & O. He made it plain that he was not sug- 
gesting that this be done, but asserted that neither of the pending reorga- 
nization plans would block such a step. ,' 





Lehigh Valley R. R. Reorganization 


At a short hearing held by the I. C. C., no opposition developed to 
the voluntary capital readjustment plan proposed by the Lehigh Valley 
Railroad. It is expected that the plan will be approved by the I. C. C. 
within a short time. 





Iron and Steel Rate Increases Rejected By |. C. C. 


The I. C. C. has rejected a proposal to increase the rates on iron and 
steel to intermediate points between Middle Atlantic origins and Duluth 
and the Twin Cities. The carriers sought relief under Section 4 of the 
Interstate Commerce Act to raise the intermediate rates, while maintain- 
ing depressed rates between origins and the farthest destinations. The 
Commission held the carriers failed to sustain the burden resting upon 
them to prove that the proposed rates would not create infractions of pro- 
visions of the Interstate Commerce Act other than the long and short 
haul clause. 





Colored Congressman Asks Rehearing of |. C. C. Case 


Representative Mitchell, the colored Congressman from Chicago, on 
January 24th, asked the I. C. C. for a rehearing in the proceedings 
brought by him against the Rock Island, the Illinois Central and the 
Pullman Company growing out of the enforcement of the Jim Crow Law. 
The Commission has not acted upon his request. 
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St. Louis Southwestern Ry. Reorganization 


The I. C. C. has issued an order reopening proceedings in the St. 
Louis Southwestern Railway Company reorganization for an investiga- 
tion of facts alleged by Mr. Walter E. Meyer with respect to the effect 
upon the finances, earnings and assets of the Cotton Belt by reason of its . 
control by the Southern Pacific Company and others. 





Chicago & Eastern Illinois Ry. Co. Reorganization 


Division 4 of the I. C. C. has issued a modified plan of reorganiza- 
tion for the Chicago & Eastern Illinois Railway Company, which has 
its approval. 





Short Line Permitted to Intervene in Cotton Belt-LGA Merger 


The I. C. C. has issued an order permitting the Kansas, Oklahoma & 
Gulf Railway Company to intervene and be treated as a party to Finance 
Docket No. 12247 in which the Kansas City Southern Railway Company 
seeks authority to acquire control of the Louisiana & Arkansas Railway 
Company by acquisition of stock. 





Chicago & North Western-Milwaukee Consolidation 


The I. C. C. has refused to reopen reorganization proceedings involv- 
ing the Chicago & North Western Railway and the Chicago, Milwaukee, 
St. Paul & Pacific Railroad to permit filing of a reorganization plan based 
on the consolidation of the two Systems. Reopening of the proceedings 
had been asked by protective committees representing holders of com- 
mon stock of the North Western and preferred stock of the Milwaukee. 
The Commission said, in part: 

“In our view the further proceedings requested would too long delay this deter- 
mination and the enforcement of the rights of creditors. The difficulties of pre 
paring a plan for a consolidated reorganization would be multiplied, as would also the 
questions of law and fact sure to arise. The number of persons, interests and 
communities that would be affected by consolidation makes it certain that it could 
be approved, if at all, only after very extended hearings. Where so many com- 
munities are affected, years would be taken to abandon lines and settle the other ques- 
tions that are necessarily involved. Meanwhile, interest required to service existing 
debt is running nearly $49,000,000 a year, largely unpaid, and still further preventing 
the stockholders from having any interest in the property.” 





Objections to Kansas City Southern-Louisiana & Arkansas 
Merger Withdrawn 


Opposition to the proposed consolidation of the Kansas City South- 
ern and the Louisiana & Arkansas Railroads has been withdrawn. The 
opposition of railroad labor was withdrawn when the Kansas City 
Southern signed the so-called ‘‘Washington Agreement,’’ under which 
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provision is made for rail workers displaced as a result of consolidations. 
Objections of other southwestern carriers were withdrawn when a stipu- 
lation was entered into at the hearing that the new system as well as all 
other railroads in the affected territory would maintain existing routes 
and channels of trade. Mr. Harvey C. Couch, Chairman of the Board of 
the K. C. S., who also has control of the Louisiana & Arkansas, said that 
the general objectives of the proposed consolidation are: 


1. Development industrially of the southwest terrritory which the 
two roads serve. 

2. Improvement of carrier service within the territory of the two 
companies. 

3. Higher transportation efficiency of the two roads in order to bet- 
ter meet competitive conditions. 

4. Greater economy in operations. 

5. Restoration and maintenance of applicants’ competitive parity 
among railways which in part serve the southwest. 

6. Permanence of the two properties. 





Fluctuations In Railway Freight Traffic Compared With Production 


The Bureau of Statistics of the I. C. C. has issued Statement No. 
3867, entitled ‘‘ Fluctuations in Railway Freight Traffic Compared with 


Production: Class I Steam Railways—1928-1937.”’ 

A study of the fluctuations in railway freight tonnage compared 
with production was issued in 1937 to throw some light on the diversion 
of traffic from the rails. It covered the period 1926 to 1936, with the 
1923-5 period taken as a base. The present study gives similar informa- 
tion for the years 1928 to 1937, both inclusive, with 1928 as a base. The 
reason for changing to 1928 as the initial year is that the present classifi- 
cation of commodities begins with 1928, and it seemed desirable to avoid 
the difficulty of consolidating the present 157 classes into the 70 classes 
of the prior classification. 

The present study shows that the potential railway tonnage declined 
after 1928, taken as 100, to 57.1 in 1932, and rose to 91.6 in 1937, while 
the actual railway tonnage after 1928, taken as 100, declined to 49.6 in 
1932 and rose to only 78.4 in 1937. If the railway tons in 1937 had been 
91.6 instead of 78.4, the volume of freight moving by railway would have 
been 182,000,000 tons greater than it actually was. This may be regarded 
as the additional loss of freight traffic since 1928 by the rails on account 
of transport competition, relocation of industry or other economic 
changes not affecting the volume of production. 

The study was prepared under the direction of Mr. E. 8. Hobbs, a 
statistical analyst of the Bureau of Statistics. 





Smoky Mountain R. R. RFC Loan 


The I. C. C. has denied the application of the Smoky Mountain Rail- 
road for approval of a maintenance loan by the RFC of $40,000. 
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Seatrain Cases Reopened 


The I. C. C. has reopened Docket No. 27445—Agwilines, Inc., et al. 
v. Seatrain Lines, Inc., et al, for further hearing. It has reopened Docket 
No. 25727—Seatrain Lines, Inc. v. Akron, Canton & Youngstown Railway 
Company, et al., for further hearing with respect to the issues under 
Sections 1 and 3 of the Interstate Commerce Act as to the measure of the 
joint through rates that should be established over routes in connection 
with Seatrain Lines, Inc. The record in I. & S. Docket No. 4542 has been 
made a part of the record in these proceedings. 





Freight Forwarding Investigation 


The I. C. C. has postponed from February 17, 1939 to May 17, 1939, 
the effective date of its order entered in Docket No. 27365—Freight For- 
warding Investigation. The rail carriers had asked that the effective date 
of the order be postponed for six months. The real carriers plan to seek 
reconsideration and modifications of the Commission’s order. 





Export Bills of Lading 
The I. C. C. will begin hearings at Washington on March 6, 1939, in 


the matter of export bills of lading to determine what changes, if any, 
should be made in the current form of through export bills of lading in 
order to be in harmony with the provisions of the Carriage of Goods by 
Sea Act (Public No. 521—74th Congress). Examiner Copenhafer will 
preside at the hearings. 





Seaboard Air Line RFC Loan 


The I. C. C. has approved an application of the Seaboard Air Line 
Railway to sell to the RFC $640,000 of equipment trust certificates, the 
proceeds to be applied to the purchase of one 2,000 h.p. streamlined 
Diesel passenger locomotive at a cost of $185,000 and a streamlined pas- 
senger train at a cost of $525,000. 





1. C. C. To Investigate New York Central Interest In Nicholson 
Universal Steamship Company 


In Docket No. 28162, the I. C. C., upon its own motion, has ordered 
an investigation to determine whether the New York Central Railroad 
Company owns, leases, operates, controls, or has any interest whatsoever 
in Nicholson Universal Steamship Company, and whether the railroad 
company does or may compete for traffic with the Steamship Company 
between points upon the route of the Steamship Company. The New 
York Central Railroad Company; Nicholson Universal Steamship Com- 
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pany; Spokane Steamship Company; United States Freight Company ; 
Universal Terminal Company, Cleveland ; Linden Securities Corporation ; 
Merchants Dispatch, Inc.; Securities Corporation of the New York Cen- 
tral Railroad; Universal Carloading and Distributing Company; and 
Overlakes Freight Corporation are made respondents. 




















Tennessee Western R. R. Co. Abandonment 


The I. C. C. has authorized the abandonment of the entire line of 
railroad of the Tennessee Western Railroad Company, and the abandon- 
ment of operation of the line by the Louisville & Nashville Railroad 
Company. 





1. C. C. To Conduct Inquiry of Transportation of New Automobiles 


In I. C. C. Docket 28190—New Automobiles in Interstate Commerce, 
the I. C. C., upon petition filed by the National Automobile Transporters 
Association, Inc., and upon its own motion, has ordered an investigation 
into the lawfulness of the rates, charges, rules, regulations and practices 
of common carriers by railroad, common carriers by motor vehicle (in- 
cluding the so-called ‘‘haul-away,’’ ‘‘drive-away’’ and ‘‘tow-bar’’ meth- 
ods), contract carriers by motor vehicles, and contract carriers by water, 
for the transportation in interstate or foreign commerce of new automo- 
biles. The proceeding will be assigned for hearing at a later date. 




















Accident Reports Act Order Cancelled 


The I. C. C. has cancelled, as of January 1, 1939, the second para- 
graph of the order entered by it on October 30, 1936, requiring all car- 
riers by steam railway within the scope of the Accident Reports Act to 
include in their monthly reports of railway accidents an additional state- 
ment of the total number of employees on duty injured whose cases are 
not now reportable on the basis of disability beyond the day, or shift, 
during which the accident occurred but who suffer an amputation, frac- 
ture, impairment of vision, or any permanent injury, or any injury re- 
quiring the use of splints or crutches. 











1. C. C. Reopens Cincinnati & Lake Erie Case 


The I. C. C. has reopened Electric Railway Docket No. 3—Cincinnati 
¢ Lake Erie Railroad Company, and assigned the proceeding for reargu- 
ment before the Commission on February 17, 1939. In 229 I. C. C. 187, 
4 Division of the Commission held this carrier to be subject to the Rail- 
po Labor Act, the Railroad Retirement Act and the Carriers Taxing 

ct. 
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1. C. C. Declines To Reopen Eastern Passenger Fare Case 


The I. C. C., on January 14, 1939, made public an order denying the 
petition of Mr. John A. Hastings for the reopening of Ex Parte 123, as 
to eastern passenger fares in coaches. Mr. Hastings, the proponent of 
postalized passenger fares, asked to have the case reopened for further 
hearing and reargument. 





1. C. C. Examiner Recommends Reduction in Bituminous Coal Rates 


Examiner W. R. Brennan of the I. C. C. has recommended a redue- 
tion of 25 cents in freight rates on bituminous coal, in carloads, from 
mines in Virginia, West Virginia and Kentucky to points in Virginia via 
interstate routes. He found the present base rate of $2.65 a ton to be 
unreasonable, and recommended a base rate of $2.40. The destination 
area to which the new rate would apply extends from Blackstone, Vir- 
ginia, on the Norfolk & Western, Whitlock, Virginia, on the Chesapeake 
& Ohio, and Patrick Henry, Virginia, on the Virginian, east to the At- 
lantic Coast, and includes not only local points on the Pocahontas lines 
but also points on connecting carriers. The base groups are the Poca- 
hontas on the Norfolk & Western, the New River on the Chesapeake and 
Ohio, and the New River-Pocahontas on the Virginian. 





OWNERSHIP AND REGULATION OF PUBLIC UTILITIES 


The January, 1939, issue of The Annals, published by the American 
Academy of Political and Social Science, 3457 Walnut Street, Phila- 
delphia, Pa., contains a series of articles dealing with the ownership and 
regulation of railroads. The titles of the articles, and the names of the 
authors, are as follows: 


The London Passenger Transport Board, by G. Lloyd Wilson. 
Problems of the Railroads, by John J. Pelley. 
The nn a? Private Enterprise in Railroads in the United States, by Lewis C. 


Government Ownership and ration of Railroads, by R. H. Montgomery. 

Transportation—The Hybrid, by Raynard F. Bohman. 

on 4 — by the Interstate Commerce Commission, by Hon. Walter 

. Splawn. 
Government Regulation of Railroads in the United States, by Emory R Johnson. 
Appraisal of Government Ownership and Operation of Railways in Canada, by 
W. T. Jackman. 

wae | ee of Transport Services and Rates in Great Britain, by Hon. Clyde B. 
itchison. 

a Developments in the Regulation of Railways in Great Britain, by C. E. R. 
errington. 

Public and Private Operation of Railways in France, by Herbert E. Dougall. 

Nationalization of the French Railways, by Georges Harcavi. : 

United States Maritime Commission’s Regulatory Jurisdiction, by J. H. Eisen- 


hart, Jr. 

Extent and Possibilities of Highway Regulation, by Dawes E. Brisbine and 
Com M. Adams. 

Federal Regulation of Air Transportation, by Hon. Edw. J. Noble. 
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Regulation of Motor Carriers 


Maximum Hours of Service of Motor Carrier Employees 


The I. C. C. has made public its report and order of January 27, 
1939, in Ex Parte MC-2—In the Matter of Maximum Hours of Service of 
Motor Carrier Employees. In this case the Commission had under recon- 
sideration its report and order of July 12, 1938, 6 M. C. C. 557, in which 
it prescribed rules and regulations governing the maximum hours of ser- 
vice of drivers of motor vehicles operated by common and contract car- 
riers in interstate commerce. The Commission now orders that effective 
March 1, 1939, drivers of motor vehicles operated by common and con- 
tract carriers in interstate commerce shall not be permitted to work more 
than ten hours a day, or sixty hours per week. Exceptions are made, 
however, when weather or traffic conditions interfere with normal 
business. 





Freight Claim Rules For Motor Carriers 


The Freight Claims Section of the American Trucking Associations, 
Inc., has issued a comprehensive set of rules for the guidance of motor 
carriers in adjusting loss, damage and overcharge claims. The rules were 
promulgated in an effort to establish uniform freight claim practices. 





Motor Carrier Act Violations 


In the United States District Court for the Eastern District of North 
Carolina three individuals have been enjoined from operation as motor 
common carriers in interstate commerce until they have complied with 
the provisions of the Motor Carrier Act, 1935. They were charged with 
having hauled freight in interstate commerce without a certificate of pub- 
lie convenience and necessity and without having complied with the in- 
surance and tariff regulations of the I. C. C. 





Qualifications of Employees and Safety of Operation and Equipment 
of Motor Vehicles 


Under date of December 23, 1936, the I. C. C. promulgated certain 
Motor Carrier Safety Regulations. The Bureau of Motor Carriers now 
says that its experience with these rules makes it desirable that they be 
revised in certain respects. The proposed revisions were the subject of 
ne before Commissioner Lee, in Washington, on February 16, 
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More Stringent School Bus Rules Urged 


Reporting upon its investigation of a grade crossing accident near 
Riverton, Utah, on December 1, 1938, in which 23 pupils and the driver 
of a school bus were killed and 15 pupils were injured, the Bureau of 
Safety of the I. C. C. urged that more stringent rules covering the opera- 
tion of school busses over grade crossings should be prescribed and 
strictly enforced. The report says, in part: 


_ “Within the past ten years this Bureau has investigated five accidents in addi- 
tion to this one involving busses at highway grade crossings. As a result of these 
accidents a total of 89 persons were killed and 66 injured; four of these involved 
school busses with 58 killed and 50 injured. 

“According to a census of school bus operations conducted by ‘Bus Transporta- 
tion’ of New York City as of January 1, 1938, there was a total of 84,061 school 
busses operated in the United States, carrying daily 3,225,361 children over 1,017,056 
miles of route, as compared with commercial bus operations which consist of 
41,581 busses over 337,796 miles of route. The transportation of more than three 
million school children daily is a responsibility which has not been given sufficient 


supervision and regulation, as shown by the occurrence of the accident as here under 
investigation.” 





Itinerant Truck Legislation 


Legislation to require that every gypsy trucker-vendor be licensed 


and registered ; pay an occupational fee; be bonded to insure payment of 
taxes ; require a surety bond to indemnify the public against fraud; and 
to have personal liability and property damage insurance, will be pro- 
posed in the Oklahoma Legislature, under the leadership of the fruit and 
vegetable industry so as to curb unfair activities of these peddlers. Simi- 
lar legislation will be introduced in the Legislatures of a number of other 
States. 





Railway Express Agency Pick-Up and Delivery Service 


The Superior Court of Pennsylvania has reversed a ‘‘cease and 
desist’’ order issued in March, 1938, by the Public Utility Commission 
of Pennsylvania which prohibited the Railway Express Agency from 
furnishing pick-up and delivery service by motor truck until the com- 
pany obtained a new certificate of public convenience and necessity. The 
Express Company maintained that it is authorized by existing certifi- 
eate to carry on express transportation business within the State under 
the authority of the old Public Service Commission, dating back to 1929. 
The Court directed that the Commission hear testimony designed to throw 
light upon the meaning of the phrase ‘‘express transportation business, | 
and that the company should be permitted to prove that its present busi- 
ness activities are within its licensed authority. 
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Commissioner Lee Says New England Railroads Have Bus Monopoly 


Division 5 of the I. C. C. has authorized the New England Grey- 
hound Lines to purchase the New England Transportation Company, a 
bus subsidiary of the New Haven Railroad. It has also authorized the 
Greyhound Corporation to purchase the Old Colony Coach Lines and 
the Quaker Stages. The authorization was by the majority of the Divi- 
sion, Commissioners Eastman and Rogers. 

Commissioner Lee dissented, saying he would prohibit the purchases 
because they will eliminate the principal competitors of the Greyhound 
System, and make this a railroad-bus monopoly combine, because the 
New Haven will own one-half of the stock of the New England Grey- 
hound Lines. Commissioner Lee said this would make all of New Eng- 
land a monopoly of bus companies controlled by or intimately associ- 
ated with the railroads. He said, however, that the situation is not much 
different in other sections of the United States because other railroads 
and the Greyhound Corporation own all the stock of other Greyhound 
Lines. 





Accounts and Records of Motor Carriers 


The I. C. C., on February 6, 1939, issued the following notice to all 
motor carriers and brokers subject to the Motor Carrier Act, 1935: 


*‘Under authority of Section 220 (b) the Commission issued its order 
dated August 3, 1936, effective September 15, 1936, prescribing Regula- 
tions to Govern the Preservation of Records of all Motor Carriers and 
Brokers, subject to its jurisdiction, and in its orders dated November 29, 
1937, effective January 1, 1938, prescribed Uniform Systems of Ac- 
counts for Class I Common and Contract Motor Carriers of Passengers 
and Property. 

‘‘Numerous instances of violations of the regulations and of the 
provisions of Section 220 (b) have come to our attention, particularly 
with respect to preservation of records and memoranda; lack of detail 
supporting expenditures and other book entries; failure by Class I car- 
riers to adopt the uniform system of accounts; and failure to provide 
prompt access to accounting and other records to our authorized special 
agents and accountants. In many instances it has been found that pub- 
lie accountants engaged by motor carriers have removed general books, 
financial data, working papers, supporting documents, memoranda, ete., 
from the carrier’s place of business. It should be understood that a 
carrier’s records should be readily accessible to our agents at the car- 
rier’s place of business, either at its general offices, division offices or 
terminals. 

“Attention is called to the penalties provided in section 222 (g) of 
the Motor Carrier Act, 1935, to which a carrier may be subjecting itself 


> not complying with the prescribed regulations and specific provisions 
of the law.’’ 
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Court Reverses Iilinois Commission in Granting Motor Certificate 


Cireuit Judge Arthur E. Fisher, at Rockford, Illinois, has vacated 
an order of the [Illinois Commerce Commission authorizing the Keeshin 
Freight Lines, Inc., to operate a transport line linking Chicago and 
Rockford with more than forty other Illinois cities. The Judge held that 
the railroads have a prior claim to the traffic along this route. The 
action was brought by Railway Express Agency, Inc., against the Illinois 
Commerce Commission. The Illinois Central, the Chicago & North West- 
ern and the Milwaukee were also parties to the litigation. 

In 1930 the Illinois Commerce Commission held hearings on the 
petition of Keeshin for a certificate to operate between Rockford and 
Chicago. This was opposed by the railroads and the Railway Express 
Agency, and a certificate was denied in 1932. A rehearing was granted 
in 1933, and the certificate issued in 1936. 

Citing the financial condition of the railroad systems and the exten- 
sive damage to public highways as a result of uncurbed motor truck 
operation, the Court ruled that there is no real need for the motor truck 
service. In his opinion the Judge said: 

“The applicant is like the man who stole a cow from one neighbor and then sold 
the milk to the public at a price og = than could his neighbors who bought their 
cows and feed. He contended that, ause of his greater efficiency in selling his 


milk at a lower price, he should go unpunished, and be permitted to continue on a 
theory of convenience and necessity.” 


The Illinois Commerce Commission has announced that it will join 
the Keeshin Motor Express Company, Inc., in appealing the decision of 
Judge Fisher. 





1. C. C. Examiner Condemns Free Service To Shippers 


In a proposed report in I. & S. Docket M-511, I. C. C. Examiner 
Albert E. Stephan recommends that proposed tariff rules of certain motor 
carriers authorizing the free transportation of messages by teletype, tele- 
graph, telephone, or other means of communication, to be unlawful and 
not justified. In his proposed report he comments as follows: 


“Returning to the merits of the suspended item, it is clear that the item was 
published because of competition; that it affords a free service to which a shipper of 
goods is not normally entitled. It is a service that is not provided, nor has ever been 
provided by other transportation agencies. It results in some diminution of avail- 
able revenue to the motor carriers. By use of the word ‘may,’ it enables the carrier 
to discriminate between shippers. It is a provision that normally would only come to 
the attention of the large shipper. Because of its restriction to particular cities, it 1s 
all to result in a discrimination against other cities and to give undue preference 
to shippers and persons located in the favored cities.” 





Ban On Trailer Trucks Urged 


Coroner James J. Corrigan of New Haven has recommended to the 
Committee of Motor Vehicles of the Connecticut General Assembly that 
the enormous tractor-trailer type of motor trucks be barred from the 
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public highways. His recommendation was made as a result of his in- 
vestigation of an accident in which a trailer tank-truck combination, haul- 
ing petroleum products, collided with and demolished a light sedan in 
which four men were riding and three of whom were killed. 





Truck Operators Oppose Week-End Elimination From Highways 


The Illinois Motor Truck Operators Association has filed a petition 
with the Illinois Commerce Commission protesting against a petition of 
the Brotherhood of American Railroad Trainmen which requested the 
Commission to order all trucks off the highways of Illinois from noon 
Saturdays to 6:00 A. M. Monday mornings. 





ACCOUNTANTS’ LIABILITY BROADENED BY NEW YORK 
SUPREME COURT DECISION 


In a decision by the Appellate Division, First Department, of the 
Supreme Court of New York, in National Surety Company v. Lybrand, 


Ross Brothers and Montgomery, et al., handed down on February 3, 
1939, the liability of accountants employed to audit company financial 
statements was broadened. It was declared that the duties of an account- 
ant not only include an examination of the books, ‘‘but if that be his 
contract, he must satisfy himself with reasonable diligence that the books 
show the true financial position of the company.”’ 

The case arose out of a shortage discovered in its account in May, 
1934, by a brokerage firm, which was dissolved later that year. The loss, 
caused by defalcations of a cashier over a period of years, was made good 
under a fidelity bond. The bonding company took an assignment of the 
rights of the brokerage company and sued the auditors for breach of con- 
tract. The trial court dismissed the suit, but as a result of the decision 
of the Supreme Court, the case will now be tried. The concurring opin- 
lon was by Justices Untermeyer, Callahan and Glennon. Justices Mar- 
tin and Dore dissented. 





CONGRESSMEN RESPOND TO DEMANDS FROM BACK HOME 


““Most Members of Congress are responsive to the desires of their 
constituents exactly in proportion to the demands they receive from 


back home.’’—Rep. Arthur P. Lamneck, December 17, 1938. (84 Cong. 
Ree. 259) 





With The Railroads 


New A. A. R. Vice President of Operations and Maintenance 


Mr. James W. King, General Superintendent of Transportation of 
the Chesapeake and Ohio Railway, has been elected Vice President of 
the Association of American Railroads in charge of the Operations and 
Maintenance Department. He succeeded Mr. J. M. Symes on February 
Ist. Mr. Symes resigned to become General Manager, Western Region 
of the Pennsylvania Railroad, with headquarters at Chicago. 





RFC Loans To Railroads 


As of December 31, 1938, the RFC had loaned the railroads 
$625,100,661.06, while the railroads had repaid $194,506,674.25. In addi- 
tion to the foregoing, the RFO has approved, in principle, loans in the 
amount of $66,716,175, upon performance of specified conditions. 





Railway Operating Income 


The Class I railroads of the United States in 1938 had a net railway 
operating income at a return of 1.43 per cent on their property invest- 
ment, according to reports made public by the Bureau of Railway Eco- 
nomics of the Association of American Railroads. In 1937 the net rail- 
way operating income of these carriers was at the rate of 2.27 per cent 
on their property investment, and in 1930 it was at the rate of 3.36 per 
cent on their property investment. 





Railroad Credit Corporation Distribution 


The Railroad Credit Corporation made a liquidating distribution 
of one-half of one per cent on January 31st, amounting to $367,444. This 
brings the total amount to 78 per cent of the fund originally contributed 
by the carriers under the Marshalling and Distributing Plan, 1931. 





Railroad Credit Corporation Change of Address 


The office of the Railroad Credit Corporation has been moved from 
the Transportation Building, Washington, D. C., to the Maryland Trust 
Building, Baltimore, Maryland. 
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Unemployment Compensation Reports 


Railroads will not be required to file details of wages earned subse- 
quent to December 31, 1938, with the Unemployment Compensation 
Agencies of the States of Colorado, Delaware, Indiana, Louisiana, Michi- 
gan, North Dakota, Pennsylvania and Washington. All the States have 
been requested to relieve railroads from making such reports, but rulings 
have been made only by the States named. 





Railway Employment 


Class I steam railways, excluding switching and terminal companies, 
had 929,770 employees at the middle of January, 1939, a decrease of 
8.09 per cent as compared with the middle of January, 1938. Railway 
employment at the middle of January, 1939, was 54.3 per cent of the 
1923-1925 average. 





TEXAS ELECTRIC RY. CO. STATUS 


A statutory three-Judge Court, sitting as the United States District 
Court for the Northern District of Texas, Dallas Division, has dismissed 
suits filed by the Texas Electric Railway Company seeking injunctions 
against the United States Attorney and the Collector of Internal Revenue 
to enjoin enforcement of the Railway Labor Act and the Carriers Tax- 
ing Act of 1937. The Texas Electric Railway Company claimed exemp- 


tion from these Acts on the ground that it is an ‘‘interurban.’’ It stated 
that compliance with these laws would increase its cost of operation. The 
I. C. C. had held it to be subject to these statutes. In dismissing the 
application for injunction, the Court said: 


‘“‘The fact, and it appears to be such, that the application of these 
statutes to the Texas Electric Railway Company will destroy it and put 
it out of business, is a conclusion that we all wish might be erroneous, but 
even if it be true, the complaint must be leveled at the legislation and not 
at the failure of the Courts to save. It is not within our power to save if 
it was within the power of Congress to destroy.’’ 





RAILROAD RETIREMENT BOARD ANNUITIES AND PENSIONS 


The Railroad Retirement Board had the following annuities and 
pensions in force on January 31, 1939: 
Aggregate 
Number of of Monthly 
Claims Rates Average 
Class ‘‘A’’ Annuities (Regular)... 79,584 $5,248,001.33 $65.94 
Class ‘‘A’’ Annuities (Partial) , 66,828.79 36.84 
Class ‘‘JA’’ Annuities 50,546.31 35.30 
Class ‘‘DA’’ Annuities 25,222.55 35.93 
Class ‘‘H’’ Pensions 41,527 2,419,784.12 58.27 
Class ‘‘J’’ Pensions 54 2,270.91 42.05 





Total Annuities and Pensions 125,113 $7 812,654.01 





Cost of Proposed Amendments To Railroad 
Retirement Act 


In an ‘‘Extension of Remarks’’, in the Congressional Record of 
January 13, 1939, Representative John M. Houston, of Kansas, says 
that actuaries of the Railroad Retirement Board have computed the cost 
of some of the proposed amendments to the Railroad Retirement Act. 
The cost of these proposals is estimated as follows: 

1. To amend the law by striking out the clause ‘‘totally and per- 
manently disabled for regular employment for hire’’ and substitute the 
clause ‘‘mentally or physically disabled for regular employment,’’ and 
to eliminate the requirement of 30 years of service for disability annuity, 
making such annuity payable for any number of years of service not 
exceeding 30, would cost about $28,600,000, and would increase the tax 
$1.30 for each $100 of pay roll, equally divided between employees and 
carriers. 

2. An applicant for an annuity must now show that he was in an 
employment relationship with a carrier on August 29, 1935. To change 
this provision so as to make a person reemployed even for one day eligible 
for an annuity with credit for all prior service would cost about 
$22,000,000 annually, or about $1.00 tax on each $100 of pay roll. 

3. To substitute for the present death benefit (4% of all the deceased 
earned after January 1, 1937, less what he may have drawn as a pension) 
a provision for annuities up to $7500 a month for their widows during 
the period of widowhood would cost about $127,600,000 annually, if re- 
stricted to those dying in railroad service, and would necessitate an in- 
crease in the tax of $5.80 on each $100 of pay roll. If it should include 
widows of those who died after retirement, there would be a further 
additional cost of $68,200,000 annually, or $3.10 per $100 of payroll. 

4. To require retirement at 60, and to provide for permissible retire- 
ment, with 20 years or more service, at 50 or over, with a provision that 
an employee with 20 or more years of service might retire with a reduc- 
tion of one-twentieth of his annuity for each year he is under 50, would 
cost $198,000,000 annually, or $9.00 per $100 of pay roll so far as com- 
pulsory retirement at 60 is concerned, and much more if permissible 
retirement under 60 is authorized. 

5. To amend the law by multiplying an individual’s years of service 
by the following percentages of his monthly compensation: 3% of the 
first $100, 114% of the next $100 and %4% of the next $100, would pro- 
duce an average annuity of $135 monthly, as compared with the present 
average of approximately $67 per month, and would cost about 
$140,680,000 annually, or $6.44 per $100 of pay roll. 

6. To permit employees to retire on full annuity after completion of 
30 years of service, irrespective of age, would cost about $308,000,000 
annually, or $14 out of $100 of pay roll, if all those eligible would take 
advantage of the provision. 

If all these amendments were adopted the employees would be re- 
quired to pay about $20 per month, and the carriers would be required to 
contribute about $20 per month for each employee by way of taxes under 
the Carriers Taxing Act of 1937. 


390 





United States Supreme Court Action 


The Supreme Court of the United States on January 16th took 
action-in only one case of interest to the members of this Association. 


MAINTENANCE OF SWITCH TRACKS 


In No. 231—Alton Railroad Company v. Illinois Commerce Com- 
mission, the Court affirmed a judgment of the Supreme Court of Illinois 
[368 Ill. 584] which had sustained an order of the Illinois Commerce 
Commission requiring the Alton to continue maintenance and operation 
of a switch track in Chicago used to serve shippers. The railroad had 
petitioned the Illinois Commerce Commission for a ruling permitting it 
to discontinue services over the switch track, which was built for private 
industrial purposes upon property owned by the industries served: The 
Commission declined to grant the permission sought. The carrier con- 
tended that the requirement that it maintain and operate the switch 
track deprives itself of its property without due process of law, but this 
contention was rejected by the Supreme Court. The opinion was written 
by Mr. Justice Butler. 

On February 6th the Court took action in the following cases: 


SPOTTING CHARGES 


In No. 227—Inland Steel Company v. United Stutes, et al., and No. 
228—Chicago By-Products Company v. United States, et al., the Court 
held that allowances set aside by the railroads in special funds, pending 
decision of the I. C. C. in Ex Parte 104—Part II—Terminal Allowances, 
accumulating after the date of interlocutory injunctions restraining en- 
forcement of the Commission’s orders, belong to the railroads and not to 
the shippers. The Court held that even though these allowances were 
permitted by the tariffs, since the Commission had held the tariff pro- 
visions to be unlawful, the allowances could not be collected. 


HOURS OF SERVICE FOR MOTOR CARRIERS 


In No. 295—H. P. Welch Company v. State of New Hampshire, the 
Court held that the New Hampshire statute regulating hours of service 
for motor carriers within the State, as applied to common and contract 
carriers in interstate commerce, does not violate the Fourteenth Amend- 
ment, and that the hours of service provisions of the statute were not 
superseded by the Motor Carrier Act, 1935. The Court said: ‘‘ Congress 
by mere grant of power to the Interstate Commerce Commission did not 
mtend to supersede State police regulations for the protection of the 
public using highways of the State.’’ The decision of the Supreme Court 
of New Hampshire was affirmed. 
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BITUMINOUS COAL ACT CASE 


In No. 528—Utah Fuel Company, et al. v. National Bituminous Coal 
Commission, the Court sustained the judgment of the District Court of 
the United States for the District of Columbia which had refused to 
enjoin the National Bituminous Coal Commission from making available 
for inspection by interested parties the cost and sales realization data 
filed by producers of bituminous coal. The Supreme Court held that 
Congress had the power to authorize the Commission to make these data 
public; that Congress had authorized the Commission to make them 
public; and that the damage to producers was not such as could be used 
for enjoining the Commission’s action. The Court said: ‘‘Obviously 
publication may be harmful to petitioners, but as Congress had adequate 
power to authorize it and had used language adequate thereto we can 
find no basis for an injunction.’’ 


THIRD MORGAN CASE ORDERED REARGUED 


In No. 221—United States, et al. v. Morgan, the Court ordered the 
case reargued on February 27, 1939. The issue involved in this case is 
whether, in a suit to set aside a rate-making fixed order of the Secretary 
of Agriculture, under the Packers and Stockyards Act, a determination 
that such order is invalid for want of a full and fair hearing requires 
the District Court to distribute to the market agencies involved the funds 
impounded during the litigation, or whether the distribution may be 


stayed for a reasonable period sufficient to permit the Secretary to cor- 
rect the defect and to enter a reconsidered order to be made retroactive 
to the date of the invalid original order. 


CALIFORNIA USE TAX ACT 


In Southern Pacific Company v. Gallagher, et al., appealed from the 
District Court of the United States for the Northern District of Cali- 
fornia, the Court upheld the validity of the California Use Tax Act of 
1935, holding that it did not violate either the commerce clause or the 
14th Amendment. This tax was imposed upon tangible personal prop- 
erty bought outside of the State by the Southern Pacific and installed 
upon its importation or kept available for use as part of its transporta- 
tion facilities. The lower court had upheld the validity of the tax and 
this action was affirmed. Mr. Justice Reed wrote the opinion. 

The court reviewed the authorities holding that a State tax upon 
the privilege of operating in or upon carrying on operations in inter- 
state commerce is invalid. A review was also had of authorities sup- 
porting the view that if the articles are used and stored in California, 
they are taxable as being separated and apart from interstate commerce. 
It is pointed out that in this case, the interstate movement which brought 
the articles into the State was complete and that the interstate consump- 
tion had not begun. 

Mr. Justice Black concurred in the result, but wrote no separate 
opinion. Justices Butler and McReynolds dissented, upon the view that 
in reality the tax was upon the operation, maintenance and use of the 
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Southern Pacific Railroad for interstate transportation and that the tax 
directly burdened interstate commerce. 

A similar opinion was rendered and the same result reached in 
Pacific Telephone and Telegraph Co. vs. Gallagher, et al., appealed from 
the District Court of the United States for the Northern District of 
California. 


GEORGIA MAINTENANCE TAX 


In Dizie Ohio Express Company v. State Revenue Commission of 
Georgia, the Court upheld the Georgia Maintenance Tax Act as against 
the charge by certain motor carriers that it violated the commerce clause 
or the equal protection clause of the 14th Amendment. The statute in 
question imposes a higher tax upon vehicles used for hire than upon 
vehicles which were not used for hire. 

The court upheld this distinction on the ground that there was no 
proof in the record that those using the roads for private purposes occu- 
pied them to anything like the extent of the use of the roads by carriers 
for hire. For all that the record showed, hauling not for hire might be 
only occasional and accessory, whereas hauling for hire is a business. 
It was, therefore, considered that there was a reasonable basis for classi- 
fication. 

It was also contended that the Act was invalid because appellant 
did not use the roads to improve which the tax was expended. It appears 
that, to a certain extent at least, the tax was to be used for the improve- 
ment of rural post roads, whereas the appellant used only roads belong- 
ing to the State highway system. The court held, however, that the 
State had a right to impose the tax for the use of the roads and could 
expend the money in any way it pleased. The tax was found by the 
Supreme Court to be reasonable in amount, since it did not result in a 


greater tax than 20c per day for each vehicle, or about 8 mills per 
vehicle mile. 


ELKINS ACT INDICTMENTS 


In United States v. Midstate Horticultural Co., et al. and United 
States v. Pennsylvania Railroad Company, appealed from the District 
Court of the United States for the Eastern District of Pennsylvania, the 
Court affirmed the decision of the District Court, which sustained demur- 
rers to certain indictments. The indictments charged that goods were 
shipped from California through Pennsylvania to New Jersey in 1932 
and that subsequently, in 1935, rebates were paid by the railroad, the 
payment being made in New York. The prosecution was under the 
Elkins Act. 

The court held that where it appeared that the full legal rate was 
paid in the first place and that there was no understanding prior to the 
shipment, the fact that certain amounts were paid to the shippers in the 
way of rebates in New York in 1935 did not confer jurisdiction upon a 
Federal Court in Pennsylvania. No prosecution could be conducted in 
that State, since the alleged rebates did not occur there and the trans- 
portation through Pennsylvania was entirely lawful. 





Outline of Study Course 


Since the last issue of the JourNau there has been distributed to the 
members of the Association ‘‘An Outline of Study Course in Practice and 
Procedure before the Interstate Commerce Commission.’’ This was pre- 
pared by the Committee on Education for Practice, of which Warren H. 
Wagner is Chairman. 

This Outline is intended as a companion to the Selected Reading List, 
prepared by the same committee, and distributed last year. 

Both have been made available to others at 25 cents each, postpaid. 

The Selected Reading List follows the sequence of the more import- 
ant statutory provisions with which Commission practitioners deal. The 
Outline of Study Course lists the more important subjects about which 
practitioners should be informed, and the sub-divisions thereof. 

The footnotes in the Outline refer one to material in the Reading 
List, to the particular wording of the index to Interstate Commerce Acts 
Annotated where will be found additional material, and to texts which 
have been made available since the publication of the Reading List. 

The texts mentioned in the footnotes and a few more are listed in the 
Bibliography at the end of the pamphlet. This Bibliography supple- 
ments the Bibliography appearing in the Reading List. 

In the pamphlet is also a list of over one hundred decisions of the 
Supreme Court of the United States dealing directly or indirectly with 
the Commission and the acts coming within its jurisdiction. 

It is believed that the two pamphlets will be helpful to prospective 
practitioners in preparing for examination for admission, and to newly 
admitted practitioners in their search for materials from which they can 
acquire the fund of knowledge they should have properly to represent 
others before the Commission. 
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Decennial Convention to be Held at San Francisco, 
June 29th and 30th 


The Committee on Arrangements has been doing splendid work in 
preparing for the Decennial Convention of the Association, which will be 
held at San Francisco, California, on June 29 and 30, 1939, with a meet- 
ing of the Executive Committee being held on June 28th. 

The convention meetings will be held at the Palace Hotel. The Con- 
cert Room will be used for the general meetings of the convention. The 
Executive Committee will hold its sessions in the Tapestry Room. On 
Thursday, June 29th, a luncheon meeting will be held in the Rose Room. 
On Thursday evening there will be a dinner dance, either in the Gold 
Ballroom of the Palace Hotel or at Treasure Island. 

The Associated Traffic Clubs of America is holding its convention in 
San Francisco on June 26th to 28th. The arrangements which have been 
worked out will enable many members to attend that convention as well 
as the convention of this Association. 

There are a large number of conventions being held in San Francisco 
this year, and many of them are being held the latter part of June. It is 
therefore desirable that reservations for hotel accommodations be made as 
early as possible, and members should state their respective times of 
arrival and departure. 

The Palace Hotel has arranged with the Association to furnish ac- 
eommodations at the following rates: 


Room for one with bath . . . . . $4.00 to $7.00 
Room for two with bath, double bed 6.00 to 9.00 
Room for two with bath, twin beds 7.00 to 10.00 
Parlor Suites ........ . . 12.00 to 35.00 


Plans are being made to have interesting speakers of national reputa- 
tion. This is an especially splendid opportunity for Association mem- 
bers west of the Mississippi River to attend a convention. It likewise 
affords members east of the Mississippi River an opportunity to attend 
the convention and see the Golden Gate Exposition. 

Further details with respect to the convention will appear in the 
next issue of the JouRNAL. 
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